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Introduction

The purpose of this draft paper is to identify and discuss major costs and funding challenges in civil litigation in Australia. The Comparative Project’s themes of proportionality, predictability and efficiency provide the framework for this analysis. Many of the more mechanical features of Australia’s costs regimes are omitted at this stage. They are described in the Practitioner Report for Australia and readers can refer to that report for additional background information. The focus of this paper is instead on costs and funding issues that have been identified by judges, practitioners, academic writers, policymakers or law reform commissions as problematic and in need of reform.
Attempts to understand costs and funding in Australia are very considerably hampered by the lack of empirical information. Litigation costs and funding issues have not attracted much interest from researchers, most likely because of the obstacles that are encountered in getting enough information from a sufficiently wide sample. This makes it difficult to provide full answers to the questions raised by this Comparative Project, especially the proportionality question. 
I have focused in this paper on civil and commercial litigation in State Supreme Courts and in the Federal Court of Australia. It is litigation in those courts that has attracted the attention of reformers. There are, however, other small claims courts and tribunals in which minor civil disputes are dealt with. Some features of those tribunals include prohibitions on legal representation and rules that the parties should bear their own costs. Many of the costs and funding challenges and reform issues considered in this paper would not be relevant in those courts and tribunals.       
First Principles

Cost Shifting and Costs Orders 

The costs-shifting rule applies in Australia. Successful parties are as a general rule entitled to their costs of the proceeding. The usual order will be for costs on what is called a party and party basis.
 Such an order is not, however, a complete indemnity. Successful litigants who receive an order for costs will not be able to shift to the paying party all of their costs of the proceeding. Estimates of the extent of this irrecoverable potion of costs vary considerably and are largely anecdotal. The usual range of these estimates is 30% to 45%. The Victorian Law Reform Commission recently considered this issue in its comprehensive review of the civil litigation system in the State of Victoria.
 A small empirical survey conducted as part of this review led the Commission to conclude as follows: “…It would appear that in many instances only about half or less of the solicitor-client costs are recovered on a party-party basis following taxation of costs.”
 Various consequences flow from this. One is that people considering litigation must include in their risk assessment the fact that even if they have a strong case and are likely to succeed, they will be unable to recover a substantial portion of their costs of the litigation.
  
Costs are usually taxed after final determination of a case, including interlocutory costs.
 Interlocutory procedural disputes are a feature of common law civil litigation. These disputes are (usually) determined by a judge on application of one or more of the parties.
 Typical interlocutory applications include requests for particulars of a pleading and disagreements about whether one party has given to another proper discovery of documents that complies with the rules and that does not, for example, make unjustifiable privilege claims. While practices vary across jurisdictions in Australia, interlocutory costs will not usually be taxed and paid until the matter is finally resolved. In Victoria, however, such costs can be taxed and paid immediately.
 
It is possible in an unusual case for a litigant to receive an order for costs on an indemnity basis. If such an order is obtained, the receiving party will receive almost all of the costs incurred. Such orders are, however, rare. Typical cases include those in which the conduct of the paying party has been unreasonable and has significantly exacerbated the cost and duration of the case. Indemnity costs orders may also be made if a defendant has refused a reasonable settlement offer. This is discussed in more detail, below, under ‘Settlement’.

Judicial Case Management

Active judicial case management is a feature of civil litigation in Australia, although it is more robust in some jurisdictions (and across courts within jurisdictions) than others. One of the aims of judicial case management is to provide a costs control mechanism by, for example, making orders for ADR in an appropriate case, ensuring that the parties and their lawyers adhere to agreed schedules, keeping the scope of discovery of documents within reasonable bounds, and generally requiring parties to focus on case preparation at an early stage, with a view to settling the case or narrowing the issues in dispute. It has obvious potential to control costs, although of course it can also result in added expense by requiring investment of more lawyer time in the early stages of a case.
Principles of judicial case management have gradually been included in civil procedure rules and practice directions in Australia.
 When New South Wales reformed its civil procedure rules in 2005, it departed from this approach by placing judicial case management, proportionality and related provisions in legislation, the Civil Procedure Act
, rather than in civil procedure rules or in practice directions. In his Second Reading Speech,
 the Attorney-General of New South Wales stated that this step had been taken in response to and to counteract the effects of Queensland v. JL Holdings.
 In that case, the High Court of Australia reversed a case management decision of a trial judge who had refused, for case management reasons, to allow a late amendment. The High Court described case management as “an important and useful tool for ensuring the prompt and efficient disposal of litigation”
 but added that “the ultimate aim of a court is the attainment of justice and no principle of case management can be allowed to supplant that aim.”
 Critics of this decision have described it as inconsistent with modern principles of active judicial case management.
 It can safely be said, however, that active judicial case management is a feature of civil litigation culture in Australia, the differences being of degree, not of kind. 

Settlement and Alternative Dispute Resolution (ADR)

Introduction

The principles and practice of settlement of civil cases in Australia are broadly consistent with approaches in other common law jurisdictions. While the architecture of procedural rules in Australia describes the progress of a case from commencement of proceedings, through the interlocutory stages to trial and judgment, few cases take this course. Most cases settle. While estimates vary, it is safe to say that at least 90% of civil disputes settle before trial.
 

At first glance, the procedural rules in most state, territory and federal jurisdictions in Australia do not yet reflect the ‘litigation as a last resort’ philosophy that is such a central feature of the English civil procedure rules. Australia has not yet, for example, incorporated pre-action protocols like those found in the English CPR. The English CPR pre-action protocols, and explanations of their purpose, are unequivocal in their preference for settlement over litigation.
 Some reform initiatives in Australia have proposed such protocols, most recently the Victorian Law Reform Commission’s Civil Justice Review.
 Those reforms have not yet been implemented and it is not clear whether, if they are implemented, the pre-action protocols recommendation will be embraced. Notwithstanding this difference between procedural rules in Australia and England, there are at least as many similarities. Moreover, in other settlement-related areas, notably ADR, Australian rules and practices reflect a stronger settlement sentiment than the corresponding English rules and practices.
  

Civil Procedure Rules: Offers of Compromise
Australian procedural rules contain provisions for offers of compromise. While there are variations across jurisdictions, the following general description indicates how the rules work. These formal offers can be made by plaintiffs and defendants. They are ‘without prejudice offers’, which means that they do not come to the attention of the court until there has been a final adjudication on the merits of the dispute. If a party rejects a reasonable settlement offer and receives a final judgment that is not more favourable than the rejected offer, adverse costs consequences may follow. These adverse costs consequences can vary depending on the type of case and whether the rejected offer was made by the plaintiff or the defendant. In the state of Victoria, for example, if a plaintiff in a personal injury case makes an offer of compromise which is rejected by a defendant, and if that case proceeds to judgement and the plaintiff gets at least as much as the amount of the offer, the usual costs consequences will be that the plaintiff will receive an order for indemnity costs from the commencement of the proceeding.
 If this rejected offer had been made in a breach of contract case rather than a personal injury case, then the plaintiff would receive costs on a party and party basis to the date of the offer, and costs on an indemnity basis from that point to judgment. As with most decisions about costs orders, this is a matter for judicial discretion. However, the tenor of Australian case law is that there is a presumption in favour of the adverse costs consequences unless the party who rejected the offer can point to good reasons for doing so. A good reason might be, for example, that the terms of the offer were too vague to enable the offeree to determine whether the offer was reasonable.

It is possible for litigants to make other types of offers, in addition to those made pursuant to specific procedural rules. These include Calderbank offers
, which are made in a letter headed “without prejudice save as to costs”. Such offers enjoy the usual protection afforded to without prejudice communication, except on the matter of costs. A party wishing to get a costs benefit from such an offer would ask the judge, after issues of liability have been determined, to make an unusual costs order because the offeror has done at least as well at trial as the terms of his (rejected) Calderbank letter.
 

These are direct examples of procedural rules that encourage settlement in civil litigation. Other rules do so in a less direct way. There are, for example, rules that provide for costs penalties if a party fails to admit a matter that should reasonably have been admitted, thus requiring an opponent to prove it. This refusal to admit may add to the duration and the cost of the case. While rules such as this are not focused on settlement of an entire case, they are aimed at resolving some of the less contentious issues in dispute. Other relevant rules are those regarding judicial case management and the use of alternative dispute resolution.  

Judicial Attitudes Toward Settlement
Australia shares, with other common law jurisdictions, a judicial preference for settlement over litigation. This is evident in the presumption that the usual adverse consequences will flow from rejection of a reasonable settlement offer (see the preceding section), the robust use of mandatory ADR orders (see below), and occasional comments in cases about the advantages of settlement over litigation. The following musings of one Australian judge on litigation and settlement are illustrative.
Although “as a means of resolution of civil contention litigation is certainly preferable to personal violence it is not intrinsically a desirable activity”. Compromise fosters substantial public and private benefits: the disputants avoid the uncertainties, trouble and expense of trials; they, their witnesses and the wider community are spared the opportunity costs of the diversion of human and other resources from more useful activities into litigation; public funding for courts is reduced; and, less tangibly, social harmony is promoted. It is in the public interest that civil disputes be settled without resort to judicial decision.
 
A similar sentiment was expressed by Lord Clarke, the Master of the Rolls, in a speech endorsing the use of ADR in civil litigation: “We all know that a cast iron case is a very rare bird indeed; so that for the most part only a madman does not want to settle.”
  Such comments often appear in discussions of the relative merits of litigation and ADR.

Alternative Dispute Resolution

The Federal Court of Australia and the State and Territory courts have the power to order litigants to participate in ADR. Such orders can be made even if litigants are unwilling to participate. Anecdotal evidence indicates that Judges use this referral power robustly, although one would expect to find different levels of commitment and use across jurisdictions, and across courts and judges in the same jurisdiction.
 The preferred ADR method in such cases is mediation, although there are additional options in the relevant legislation in some jurisdictions.
 The proximity of these mediation processes to the courts making the orders varies. The Federal Court has its own Registrars and encourages parties to use them.
 Until recently, most court-ordered mediations in the Supreme Court of Victoria were referred to external mediators, but that court has begun to make in-house mediators available. The mediators in mediations done outside the court are usually barristers, solicitors and former judges. 

There is little reliable empirical evidence to shed light on the impact of court-ordered mediation on the cost of litigation. Many of the claims that are made about the cost-saving benefits of ADR, and mediation in particular, are based on anecdote
, limited samples
 or impressions of participants about costs saved rather than costs actually saved.
 Notwithstanding this information deficit, some general statements relevant to costs can be made. 
· If parties are ordered to participate in a mediation which is unsuccessful, they will still have to prepare for trial but will also have had to incur the cost of participating in the mediation. This will increase rather than decrease litigation costs. 
· If the case settles at mediation, however, then time and money will have been saved. Critics might respond that this is so only if the case would not have settled but for the mediation. The contribution of early mediation, however, is that it may result in settlements at an earlier stage than would otherwise have happened; a settlement at the door of the court may be avoided. It may also resolve individual issues, thus reducing the time and cost required to litigate the remaining issues. 
· Finally, if such orders are made as a matter of course and without adequate attempts to distinguish between cases that might benefit from ADR and cases that will not, litigants might treat the mediation order as a step that must be taken on the path to trial, rather than as a dispute resolution prospect that offers a real opportunity of early settlement. This would tend to increase overall litigation costs (including court time and resources).   

In Alternative Dispute Resolution in the Civil Justice System,
 the National Alternative Dispute Resolution Advisory Council (NADRAC) proposes various costs incentives to encourage greater use of ADR in litigation. These suggestions were made in response to a request from the Commonwealth Attorney-General to consider ways “to encourage greater use of …ADR in civil proceedings” with a view to “[overcoming] court and tribunal barriers to justice”. NADRAC’s costs-specific suggestions were:

· weighted filing fees so that commencing litigation would be more expensive for those who do not attempt ADR
· refunding filing fees when cases settle in ADR

· judicial discretion to take participation in ADR into account when making costs orders 

· full recovery by the court of court hearing fees (a user pays approach)

· making the costs of ADR tax deductible for individuals

· removing or limiting the tax deductibility of litigation costs for corporations

· finding ways to reward lawyers for resolving disputes without litigation.

Some of these suggestions regarding costs and fees have also recently been made by the Victorian Law Reform Commission in its Civil Justice Review. It remains to be seen whether any of the VLRC or NADRAC recommendations and suggestions will find their way into civil procedure practice.  

Departing From the Cost-Shifting Rule: Public Interest Litigation

There is relatively little scope in Australia, either in procedural rules or case law, for judges to depart from the cost-shifting rule. While one of the first rules of costs is that costs orders are discretionary, that discretion operates within predictable boundaries. One area in which the issue has arisen is in relation to public interest litigation. An argument advanced by losing plaintiffs in such cases is that they should not be called on to pay the party and party costs of the winning defendant. They identify the reasons why their case is a ‘public interest’ case and argue that for this reason, the parties should bear their own costs. While exceptions have been made in some cases, the High Court has affirmed the primacy of the costs-shifting rule in ‘public interest’ cases.
     
Protective Costs orders

There is a high degree of unpredictability in costs matters in public interest cases. One source of unpredictability is uncertainty about whether the case is a public interest case. Another source of unpredictability is how the costs discretion will be exercised if a public interest case reaches final judgment. A litigant making a decision whether to bring such a case must live with this unpredictability and financial risk for the duration of the case. As the VLRC has observed, “the threat of an adverse costs order, which operates as a deterrent to many forms of litigation, has a particular impact on public interest litigation.”
 It its written submission during the VLRC’S consultation process, the Environmental Defenders Office (EDO) stated: “The threat of adverse costs is a crude exclusion device the burden of which falls disproportionately on individuals and community groups which do not have the same deep pockets as governments and corporations.”
 
In a report published in 1995, Cost Shifting – Who pays for Litigation in Australia (ALRC 1995, Cost Shifting’), the Australian Law Reform Commission stated: 
Submissions to the Commission indicate that the [cost shifting] rule is most likely to deter

· people who may suffer substantial hardship, such as the loss of their home, car or livelihood, if required to pay the other party's costs, and 
· people or organisations involved in public interest litigation who have little or no personal interest in the matter. 
 
One reform option is the protective costs order.
 The effect of these orders is that decisions about how the costs discretion will be exercised can be made at the beginning of a case, enabling litigants to do a more realistic risk assessment at a much earlier stage than is now possible in Australia. In Civil Justice Review, the Victorian Law Reform Commission considered the availability and nature of such orders in England and Canada and recommended that they be considered for adoption in Australia. The VLRC discussed and relied on similar recommendations made by the ALRC in Cost Shifting.
 In Costs Shifting, the ALRC identified factors that would qualify a case as a public interest case.
 I will not examine theme here in detail, except to say that they are very broad and have, for that reason, attracted criticism.
 The ALRC also proposed various costs orders options for public interest cases, including: an order that the parties would bear their own costs, that a plaintiff’s liability for another party’s costs would be capped, or that a third party might be liable for costs.
 The ALRC also recommended that a public interest costs order could be made at any stage of the litigation, including at the outset.
 
It remains to be seen whether any of the VLRC recommendations on costs in public interest cases will be accepted. The place of the costs shifting rule in the culture and fabric of civil litigation in Australia makes any departures from that rule unlikely.   

Institutional Litigation Funding

The role of institutional litigation funders is a significant recent development in Australia. There are at least five litigation funding companies (LFCs) in Australia.
 The largest of these, IMF, is a public listed company. Commercial litigation funding has grown out of insolvency practice, but LFCs in Australia now also fund large class actions, especially securities class actions. They generally do not fund claims for personal injury or those with a relatively small value, because of the risks and costs relative to potential return.
    

The role of LFCs in cases other than insolvency cases was, until recently, uncertain. Their legitimacy was challenged on the basis of maintenance (improperly encouraging litigation), champerty (funding a third party’s litigation for profit) and abuse of process, and there were conflicting judicial decisions.
 In 2006, however, the High Court of Australia resolved the conflict by endorsing the role of institutional litigation funders.
  The trial judge had accepted arguments that the litigation funding agreement was invalid because it amounted to ‘trafficking in litigation’. The Court of Appeal reversed this finding and described a need for a change in the attitude towards litigation funding. 

These changes in attitude to funders have been influenced by concerns about access to justice and heightened awareness of the costs of litigation. Governments have promoted the legislative changes in response to the spiralling costs of legal aid. Courts have recognised these trends and the matters driving them. ‘Ambulance chasing’ still has negative connotations in many quarters, but it is now widely recognised that there are some types of claims that will simply never get off the ground unless traditional attitudes are modified. These include cases involving complex scientific and legal issues. The largely factual account in the book and film A Civil Action has demonstrated the social utility of funded proceedings, the financial risks assumed by funders, and the potential conflicts of interest as between group members in mass tort claims propounding difficult actions against deep-pocketed and determined defendants.

Other judges have endorsed commercial litigation funding for its potential to foster the aims of Australian class action legislation
, “inject a welcome element of commercial objectivity into the way in which [litigation] budgets are framed”
 and increase the efficiency with which litigation is conducted.
 Support for commercial litigation funding has also come from the Law Council of Australia and the Law Institute of Victoria.

A recent challenge to the participation of a LFC indicates that the High Court decision in Fostif is not the last word on the issue. In Brookfield Multiplex Limited v. International Litigation Funding Partners
 (a class action), Multiplex argued that the aggregate of the arrangements between the class lawyers and the litigation funders established a managed investment scheme which should have been, but was not, registered under the Corporations Act. This argument was rejected by Finkelstein J, but the case reminds us that the role of litigation funders is not yet settled.
The rise of institutional litigation funders has happened on an ad hoc basis and in response to a gap created by the risk of adverse costs and the prohibition on contingency fees. LFCs agree to assume all costs risks, including the risk of adverse costs and any order for security for costs. In exchange, the funded party agrees to pay to the LFC a percentage of any damages that may be awarded. Thus LFCs are able to charge on a contingency fee basis while lawyers are not. This raises two issues for inclusion on reform agendas: enhanced regulation of commercial litigation funders and reconsideration of the prohibition against lawyers charging contingency fees.  

CONCLUSIONS

Any attempt to understand costs issues in Australia is severely hampered by a lack of reliable empirical information. This is especially true when one attempts to answer the proportionality question. In its concluding comments in Civil Justice Review, the Victorian Law Reform Commission observed that it had been “considerably hampered in the course of the present inquiry by the lack of comprehensive and reliable data on legal costs incurred and recovered in civil litigation before Victorian courts.”
 These comments applied in the context of the State of Victoria, but they are equally applicable to other jurisdictions in Australia. There has been no comprehensive research on legal costs in Australia of the kind that would make it possible to answer the proportionality question. We are left to rely to a very considerable extent on anecdote.
Notwithstanding the lack of reliable empirical evidence, it is possible to draw some tentative conclusions about the Comparative Project’s key themes of predictability and proportionality. First, predictability of legal costs must receive relatively low marks. Various attempts have been made to address this problem. These include requiring lawyers to disclose billing practices and to give clients costs estimates. However, such disclosure and estimates are given in a system without costs capping, in which the duration of most cases has no upper limit that can be identified in advance and where, notwithstanding more robust judicial case management, interlocutory skirmishes and battles can add considerably to the duration and cost of litigation. 

Proportionality is even harder to assess. Asking whether legal costs are proportionate requires an analysis of various factors in a sample of cases sufficiently large to produce valid results, including the amount involved, the amount recovered, the fees charged by lawyers, and the gap between costs incurred and costs recovered by the successful party. Furthermore, if we interpret ‘proportionality’ broadly, our analysis would have to include some consideration of the relative cost of a case in terms of the demands it has placed on court time and resources. 
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