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Abstract

This article examines why Australia remains the only country in the Westminster world not to have adopted a national Bill of Rights.  It is argued that an explanation based on allegedly inherently weak social support structures for such initiatives is at best incomplete.  In particular it is argued that two ‘blockages’ at the elite political level have also proved significant.  Thus, during the crucial periods of its political history, Australia (in contrast to Canada, the UK and New Zealand) has lacked an appropriate ‘trigger dynamic’ providing an immediate elite rationale and impetus for change.  Secondly, Australia’s much stronger institutional fragmentation compared especially with the UK and New Zealand have further raised the barrier against such constitutional (or quasi-constitutional) reform.

Although there has been a public debate on the issue for at least thirty years, Australia has not adopted a national Bill of Rights.  This outcome contrasts with the adoption of such instruments throughout the rest of the Western democratic world including in fellow Westminster countries, namely Canada, the UK and New Zealand, which share a largely common legal and political heritage with Australia.  This article explores the puzzle of why Australia remains a unique case amongst these Westminster democracies on this issue.  In doing this it provides an enhanced theoretical perspective for understanding the political vectors behind the deliberate enhancement of the role of the courts through such judicial rights review projects.

Two types of explanation for the Australian anomaly appear possible.  First, it can and has been suggested that inherent social support for Bill of Rights genesis has been weaker in Australia than in other Westminster democracies (Galligan, 1990: 365).    Second, it may be that certain elite political factors have hampered moves to a national Bill of Rights more in Australia than in these other cases.   After providing some relevant background in section one, this article turns in section two to focus on the inherent weak social support thesis.  It is found that, although this thesis may elucidate divergences between Australia and Canada (and thus help explain Australia’s failure to enact a fully constitutional Bill of Rights), it cannot elucidate relevant differences between Australia and either the UK or New Zealand where more limited, statutory enactments have been forthcoming.  In contrast, section three finds that an elite political focus provides a far more promising explanation for the uniqueness of the Australian case.  In particular, two ‘blockages’ operating especially at the elite political level have notably retarded national Bill of Rights initiatives in Australia.  First, the strong institutional fragmentation of the political system has raised the barrier to constitutional or quasi-constitutional change in Australia compared with more streamlined systems such as the UK and New Zealand.  Second, during crucial periods of Australian political history, a ‘trigger dynamic’ providing elites with an appropriately powerful rationale and impetus for reform has been lacking.  In contrast, the operation of such a contingent ‘trigger dynamic’ proves crucial in explaining the genesis, timing and elite support for national Bill of Rights developments in Canada, New Zealand and the UK.  Indeed, in all three cases a Bill of Rights was forthcoming precisely at a time when it was seen by mainstream analysts as a solution to a perceived ‘crisis’ within the constitutional order (Milne, 1986; Palmer, 1992; Evans, 2003).

National Bill of Rights debate and outcomes in Australia and other Westminster democracies

National Bill of Rights outcomes in the Westminster world


Within the Westminster world, national Bill of Rights outcomes vary considerably.  At one extreme, Canada adopted a constitutional Charter of Rights and Freedoms instantiating a range of civil, political and linguistic rights in 1982.  Despite the availability of a partial opt out,
 the Charter is both entrenched against amendment or repeal and supreme against other law.  Through passage of the New Zealand Bill of Rights Act (NZBOR) (1990) and the Human Rights Act (HRA) respectively, both New Zealand and the UK have unentrenched, statutory Bills of Rights which, although having a mainly an interpretative rather than trumping function in relation to other law,
 also give legal effect to a wide range of civil and political rights.
    Finally, as previously noted, Australia lacks a Bill of Rights instrument at the national level and, until 2004, at the sub-national level as well.

Australian national Bill of Rights debate


Despite the lack of a national Bill of Rights, Australia has periodically debated the value of adopting such an instrument.  Precursors to this debate may be traced back to the deliberations surrounding the inclusion of a limited number of rights in the Australian Constitution (1901) and also to suggestions made by Attorney-General Evatt in the 1940s that such protections be expanded by, in particular, the addition of a freedom of speech provision modelled on the First Amendment to the US Bill of Rights.  Nevertheless, debate squarely on the value of adopting a Bill of Rights – defined as an instrument giving legal status to a broad set of ‘fundamental’ human rights – did not properly emerge until the latter half of the 1960s.  By the end of that decade the non-parliamentary wing of the Australian Labor Party (ALP) had become formally committed to such an instrument (Galligan, 1990: 355), thus establishing the division in Australian politics between the ALP which has continued to be officially in favour of a Bill of Rights and the National-Liberal coalition which has opposed (often strenuously) all such initiatives (Galligan, 1990; 1995).


Some attempt to enact a Bill of Rights has been made by both of the Labor administrations which have governed federal Australia since this time.  Excluding the special case of the 1988 referendum, all such initiatives have been based on the International Covenant on Civil and Political Rights (ICCPR).  During the Whitlam Administration (1972-5), a statutory Bill of Rights supreme against all other law and (through recourse to the Commonwealth’s external affairs power) binding at both the federal and state levels, was introduced into Parliament.  This proposed legislation, however, was abandoned in the lead-up to the 1974 general election and, despite Labor’s win, was not subsequently reintroduced.  When Labor returned to power under Bob Hawke in 1983, the Attorney-General Gareth Evans put forward a new draft which was substantially similar to that introduced during the Whitlam era.  This proposal, however, failed to win the ready backing of the Cabinet’s Administrative and Legal Sub-Committee (Scott, 1999: 155).  Subsequent to it being leaked during the 1984 General Election, it was scrapped and its protagonist removed from this portfolio.  After initial uncertainty, the new Attorney-General, Lionel Bowen, gave his backing to a much weaker statutory Bill of Rights which, crucially, was not to be justiciable against state action.  This Australian Bill of Rights Bill was passed by the House of Representatives but became stuck in the Senate as a result of a filibuster conducted by the Liberal-National Coalition (who opposed any Bill of Rights) and the Australian Democrats (who favoured a stronger model).  The Bill was abandoned by the ALP Cabinet in August 1986 and on 25 November was formally withdrawn from the Senate’s order paper.
   Despite continuing in power until 1996, the ALP Government made no further attempt enact a Bill of Rights.  Nevertheless, the Constitutional Commission – a body set up by the Government in December 1985 and charged with formulating recommendations for the updating of the Constitution in time of the bicentenary of Australian settlement in 1988 – continued its work.  Later on in 1988 the Government gave its formal backing to the Commission’s recommendation that a limited set of additional rights be entrenched in the Constitution.
  These proposals were put to referendum in September 1988 but, along with the other recommendations which emerged out of the Commission’s work, were defeated (Galligan, 1990b).

Inherent weak social support thesis


One widespread perspective with regard to Australia’s failure to enact either a statutory or a constitutional national Bill of Rights argues that this outcome can be explained as resulting from the inherently weaker nature of social forces supportive of such initiatives in this country compared with other Westminster democracies such as Canada, New Zealand and the UK.
  For example, Galligan argues that ‘the Australian situation is quite different from the Canadian where Prime Minister Trudeau was able to tap strong popular support for the Charter of Rights and Freedoms’ (Galligan, 1990: 365).  In contrast to Canada, Galligan argues that Australia did not have a ‘rights culture’ and there was ‘an antagonism or indifference to a bill of rights amongst the general public’ (Ibid).


There is evidence which appears to favour this inherent weak social support thesis.  Certainly, for example, during the mid-1980s debate on the Australian Bill of Rights Bill (ABOR) (1985) a good deal of vocal, grassroots opposition to the initiative was forthcoming.  As Senator Macklin, the Democrat Senator for Queensland and a prominent Bill of Rights supporter, stated during these debates

I and other senators have received hundreds – in fact, in my case thousands – of letters [against the Bill]. (Parliamentary Debates, Senate 14 February 1986: 472)

Later that decade, proposals for the constitutional entrenchment of limited range of rights were also rejected at referenda (Galligan, 1990b: 498).
Additionally, at least some of the important inherent or background social factors which underpinned support for Bill of Rights projects in both Canada and the UK seem largely absent in the Australia case.  Thus, during its historical development, Australia has lacked anything comparable to the linguistic and ethnic bifurcation which has been linked to strong and stable social support for rights entrenchment in Canada (Sneiderman et. al., 1996: 173).   Turning to the UK comparison, Australia has lacked any transnational experience similar to the UK’s involvement in the European Convention on Human Rights system which, over time, played a significant role in encouraging social and civil society support for a municipal Bill of Rights instrument in that country (Madsen, 2004).
There is significant evidence, however, which casts doubt on the core assumptions of the inherent weak social support thesis.  Firstly, take the results of public opinion surveys.  During the period of the 1980s and early 1990s, a statistical sample of the public in all four Westminster democracies has been questioned about their attitude towards a Bill of Rights.   In Canada, during the lead-up to the Charter in 1981, it appears that at least 72 per cent supported the idea of a constitutional Charter of Rights.
   Similarly, surveys conducted during 1991 in the United Kingdom and during 1991-2 in Australia both suggested that approximately 72 per cent supported the idea of a Bill of Rights.
  In contrast to these three results, the only relevant poll on this subject in the New Zealand case, conducted during the lead-up to the 1987 general election, found that those in favour of a Bill of Rights were outnumbered by the opposed, undecided, uniformed or indifferent.  Of intending Labour voters only 52 per cent supported such a reform, whilst 58 per cent of intending National voters were opposed (Levine, 1991: 342).  These surveys suffer from a number of deficiencies.  Neither the question posed nor the precise model of Bill of Rights assumed is identical.  Moreover, the public’s knowledge and interest in such issues may also be limited casing particular doubt, it may be argued, on the generally extremely high percentages expressing support for such instruments across these cases (Leane, 2004: 181).  Nevertheless, at the very least, the results strongly suggest that popular support for a Bill of Rights in Australia has been at a minimum comparable with that in the United Kingdom and seemingly significantly higher than in New Zealand.

These findings in relation to the Australia/New Zealand comparison also correlate with an analysis of relevant submissions made by the public to parliamentary enquiries on this topic.  During the 1980s extensive enquiries on the merit of enacting a Bill of Rights broadly based on the ICCPR were undertaken by parliamentary committees in both Australia and New Zealand.  In each case an open call was made to both individuals and civil society groupings to submit their views.  In New Zealand, the Justice and Law Reform Committee of the New Zealand Parliament organized two official parliamentary enquiries on this topic.  One held in 1985-86 consulted on a fully constitutional (i.e. supreme and entrenched) model as originally suggested in the 1985 Government White Paper (New Zealand, Government, 1985).  Later, in 1989, consultations were held in regard to the watered-down proposals for a non-entrenched and merely interpretative instrument eventually enacted as NZBOR.  In Australia, the Senate Standing Committee on Legal and Constitutional Affairs organized one similar enquiry in 1985.  Although officially not wedded to any particular form of Bill of Rights, in practice the Committee focused on a model which, although not entrenched, was to be supreme against all other law.  This model (proposed by Gareth Evans when Attorney-General in the early 1980s) constituted a midway between the two extremes considered in the New Zealand case.  Therefore, in analyzing public and civil society support for a ‘Bill of Rights’ in relation to these enquiries, it is appropriate to compare figures compiled in relation to this Senate enquiry with a composite average figure of support for two different models consulted on in New Zealand.
Overall, in Australia approximately 40 per cent of relevant submissions received were supportive of a pro- ‘Bill of Rights’ position (n=129) (Australia, Parliament, Senate Standing Committee, 1985).  In contrast, compositing the figures compiled from the two enquiries in New Zealand indicate little over 30 per cent provided a similar degree of support (n=302) (New Zealand, Parliament, Justice and Law Reform Committee, 1985-6; 1990).

A third relevant source of evidence relates to the absolute and comparative strength of civil liberty, social equality and other ‘cultural left’ social groupings.  These interests have been correctly identified in the literature as disproportionately supportive of Bill of Rights genesis in advanced industrialized countries (Morton and Knopff, 2000; Bork, 2002).
  Indeed, in the Australian case, it is significant to note that 80 per cent of submissions from civil liberty groups and 100 per cent of submissions from social equality groups received by the Senate Standing Committee in 1985 backed the idea of a Bill of Rights (n=10) (Australia, Parliament, Senate Standing Committee, 1985).  In Australia as in other similarly advanced democracies these groups have been growing in salience as a result of a ‘postmaterialization’ process resulting from increased economic development (Inglehart, 1990).  Also significantly, the political salience of the social equality grouping has been augmented by the presence of a sizable ‘multicultural’ migrant community.  As a result of peculiarly large and diverse migration from the end of World War II onwards,
 such communities have developed a particular strength in the Australian case.   Again, comparison with New Zealand is instructive.  In both cases, a proxy measure of the size of ‘multicultural’ immigrant community can be constructed by taking the proportion of population born overseas and then excluding individuals born within the those parts of the industrialized world – the United Kingdom and Ireland (UKI), Canada, the United States and Australasia – which share common language and substantially common culture with Australia/New Zealand.
  Figures compiled for 1986 (a year when the Bill of Rights debate was ‘live’ in both New Zealand and Australia) and 1991 (just after passage of the NZ Bill of Rights) indicate that the ‘multicultural’ migrant community was approximately twice as large in Australia as in New Zealand.  Thus, whereas those born outside the ‘Anglophone’ advanced industrialized world constituted some 12.2 per cent of the Australian population in 1986 and 13.6 per cent in 1991, the relevant figures for New Zealand are just 5.3 per cent and 6.7 per cent respectively (Australian Bureau of Statistics, 1994: 18; New Zealand, 1998: 27-30).  Of course, it is true that that the indigenous Māori population in New Zealand is much larger than that of the aboriginal population in Australia.  But, in contrast to ‘multicultural’ immigrant communities, the Māori community actually reacted negatively to the Bill of Rights proposals in New Zealand (Rishworth, 1995: 18).   This divergence appears to have been rooted in the rather different claims which this group was making against the state compared to these other groups (Author, 2007).  
A look at the UK case presents a similar picture.  Although directly comparable figures are not available, data from the 1991 census of Great Britain (i.e. UK excluding Northern Ireland) provides an even lower figure of 5.2 per cent (Great Britain, Office of Population, Censuses and Surveys, 1991: 162).  Finally, analysis of the 1991 Canadian census provides a figure of some 12.4 per cent (Canada, Statistics Canada, 1992: 8-34) which, whilst clearly significant, is also still not as high as Australia.  In sum, therefore, as Chart One below indicates, this evidence suggest that at least one important grouping - the ‘multicultural’ community - strongly associated with support for Bill of Rights genesis has actually been peculiarly developed in the Australian case compared at least with New Zealand and the UK.
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Overall, it would appear that there is little comparative evidence that social support for a Bill of Rights has been lower in Australia than in the UK or, most especially, New Zealand.  At best, therefore, the inherent weak social support thesis provides an explanation for why a constitutional Bill of Rights along Canadian lines has not been forthcoming in Australia.  It cannot explain, however, Australia’s failure to enact a more limited statutory Bill of Rights along the lines of NZBOR or the HRA.

Elite political ‘blockage’ thesis


If the inherent weak social support thesis fails to properly distinguish the Australian case from a number of other Westminster democracies where statutory national Bill of Rights initiatives have been successful, what another perspective might explain this anomaly?  It will be argued below that examining elite political factors which may have retarded or ‘blocked’ the success of such initiatives can provide a new and better perspective.


An elite political perspective to this puzzle begins by noting that, in order for any national Bill of Rights to become law, it is not only necessary that a degree of background social support for such a reform develops but also that it is finally enacted by an elite political institution such as the national Parliament or alternatively, in the case of countries such as Australia and Canada, the constitutional amendment process.  As has long been recognized in comparative politics, these institutions are to a significant extent ‘autonomous’ from the social base.  Firstly, elite political institutions can vary considerably in terms of the extent of their fragmentation (Tsebelis, 2002).  Secondly, it is clear that, aside from the particular social interests they represent, elite political actors such as incumbents (or prospective incumbents) will have distinct interests and priorities which may influence policy outcomes.  In particular, in relation to Bill of Rights adoption, it is important to note that:

[T]he primary effect of adopting a bill of rights is institutional, shifting primary responsibility for making decisions about rights claims from legislatures to the Courts. (Galligan and Morton, 2006: 1)

Given the dominance of the executive over the legislature (Galligan, 1995: 13) and making the reasonable assumption that actors will wish to maintain their power and discretion, it seems clear that, even if they have strong links with those ‘cultural left’ constituencies disproportionately supportive of a Bill of Rights, political elites who hold or expect to regularly hold incumbent power will ordinarily respond warily towards such projects.  Such wariness is only likely to be transformed when a ‘trigger dynamic’ provides elites with a clear rationale and impetus for reform.  Moreover, even if such a trigger is present, strong and sustained advocacy may not be forthcoming if the political agenda becomes swamped by an unrelated economic or political crisis.
  The importance of such a ‘policy window’ (Kingdon, 2003: 168-70) is underscored by the fact that national Bill of Rights emerged in other Westminster democracies at precisely when the time when they were seen by many within the elite as providing nothing less than a solution to a perceived ‘crisis’ within the constitutional order (Evans, 2003; Milne, 1986; Palmer, 1992).

As will be developed in greater detail below, compared with other Westminster democracies, two elite political factors have ‘blocked’ the enactment of a national Bill of Rights in Australia.
  Firstly, the significant institutional fragmentation of the Australian political system has the raised the bar which a constitutional (or quasi-constitutional) reform such as enactment of a national Bill of Rights has to surmount in order to become law.  Secondly, during the crucial periods of its political history, Australia has lacked an appropriate contingent ‘trigger dynamic’ providing elites with an immediate rationale and impetus for change.

Institutional fragmentation in the Australian political system


As has been noted widely in the literature, the basic design of the Australian political system involves a heavy and deliberate degree of institutional fragmentation.  In particular, since its formation in 1901, Australia has had a written constitution which restricts the sovereignty of federal institutions by apportioning powers between the federal and state levels of government.  Although recent judicial decisions have tended to reduce the legal importance of such restrictions, formal amendment of the instrument remains relatively difficult (Lijphart, 1999: 220).
  Secondly, the Australian Constitution also fragments power significantly within the federal sphere itself.  In particular, an elected upper chamber, the Senate, is established with virtually co-equal powers to the House of Representatives (Galligan, 1995: 75).  This body has acted as a major block on legal change especially after the adoption of PR for Senate elections in 1949 ensured that the governing party is usually deprived of a controlling majority within the upper house (Galligan, 1995: 89).


This institutional fragmentation contrasts strongly with the situation in a number of other Westminster democracies.  In particular, both New Zealand and the UK have unitary political systems which even at the national level are significantly more streamlined than Australia’s.  Neither of these countries has an entrenched (or even codified) constitution and they respectively have either no (NZ) or a relatively weak (UK) second chamber.  Even Canada, which displays the most similarity with the Australian case, has less institutional fragmentation at the national level due to having a somewhat weaker and significantly less popularly legitimate upper chamber (Lijphart, 1999: 212).  Moreover, at the time when the Charter was adopted, the process of seeking constitutional amendment may have been somewhat less onerous.


This institutional fragmentation has significantly hindered the project of securing the passage of even a statutory national Bill of Rights in Australia.  For example, those within the ALP pushing for the enactment of a Bill of Rights during the 1980s were harmed both by strenuous Liberal-National coalition attacks that the instrument represented ‘a massive, unprecedented shift in the balance other power from the states to the federal government’
 and by the fact that the bill’s passage became bogged down in the Senate.  During this time the Senate was controlled not by the ALP but rather by an opposition who were divided between strong federalists opposed to a Bill of Rights in principle (the Liberal-National coalition) and another group unwilling to settle for a weak Bill which, in particular, didn’t extend its reach to cover the States (the Australian Democrats).  In contrast, although facing a similar (indeed, most probably, more extreme) level of societal opposition, the Labour Government in 1980s New Zealand didn’t face any federalism concerns and, as a result of the unicameral and then First Past The Post (FPTP) nature of the New Zealand Parliament, was able to dictate the precise terms of a limited, statutory enactment which was duly enacted as NZBOR (Rishworth, 1995, 23-4).

Elite political actors, contingent ‘trigger dynamics’ and support for a national Bill of Rights


As the genesis of Charter (1982) in Canada demonstrates, the presence of significant institutional fragmentation need not prove fatal to the success of even a fully constitutional Bill of Rights initiative.  In that country, the obstacles associated with such fragmentation (including the initial opposition of seven out of the nine provincial legislatures) were surmounted by sustained political support for the Charter project from federal political elites.  This support developed in the wake of growing threats to federal political power resulting from the growth of powerful centrifugal forces especially in the form of the Quebec sovereignty movement.  A constitutional Charter of Rights was seen as a mechanism for counteracting such forces by providing a new and powerful symbol of unity at the heart of the federal system (Milne, 1986: 38).  Only when this contingent ‘threat to political stability’ trigger dynamic is taken into account can the genesis (and the timing) of the Charter be explained.   Although not of such potency as Canada’s, a different but cognate ‘trigger dynamic’ also underpinned the genesis and timing of the HRA in the UK and NZBOR in New Zealand.  In both these cases, Labour elites experienced a long-period of opposition under a Government (under Margaret Thatcher and Robert Muldoon respectively) which, due both to its style and substance, was widely seen as authoritarian and insensitive to civil liberty and social equality concerns.  These negative experiences produced an ‘aversive’ openness to the value of the restraints on power which a Bill of Rights provides which ensured that such a reform was seen as a response and solution to a pressing policy failure.  Thus, it is significant that, in all three cases, serious constitutional commentators have argued that elite political interest in passing a Bill of Rights only seriously developed when it came to be seen as a solution to nothing short of a ‘crisis’ then confronting the constitutional order (Evans, 2003: 41-51; Hirst, 1989: 39-81; Milne, 1986; Palmer, 1992).  In contrast, as will shown below, during the relevant time period in Australia such a relevant elite ‘trigger dynamic’ has either been entirely absent or, if incipiently present, has been drowned out by the presence of an unrelated political crisis.

The ALP and the ‘cultural left’


As previously suggested, one necessary (albeit far from sufficient) requirement for clear incumbent support for national Bill of Rights genesis appears to be that such actors be linked to those ‘cultural left’ constituencies such as civil libertarians and social equality seekers who have a disproportionate interest in seeing such an instrument enacted.  As widely noted in the literature from the mid-1960s onwards these groupings developed strong links with the ALP resulting in that party’s abandonment of erstwhile illiberal and exclusionary policies, notably the championing of White Australia, and its embrace of new commitments including multiculturalism, aboriginal rights, women’s equality and (since 1969) also a national Bill of Rights (Galligan, 1990: 355).

Nevertheless, since 1950, the ALP has held power nationally for only 16 years which is significantly less than half the number of years (38 years) during which the right-of-centre Liberal-National coalition has governed.  These years have been distributed into just two periods – a short period (1972-75) under Gough Whitlam and a longer one (1983-1996) under Bob Hawke (1983-1993) and Paul Keating (1993-96).  Finally, and most importantly, neither of these periods was contingently conductive to sustained elite political support for a national Bill of Rights.

Bill of Rights initiatives during the Whitlam era (1972-75)


 The rise to power of Gough Whitlam in 1972 comes closest to matching the requirements of the ‘aversive’ trigger dynamic.  It is true that the ALP had come to government after having experienced a twenty three year period of non-incumbency and, moreover, was widely seen as replacing a Liberal Administration which was regarded as somewhat reactionary in its social and moral attitudes (Horne, 1964: 157).  Nevertheless, aside perhaps from the difficult issue of Vietnam conscription (Macintrye, 1999: 226), this Administration had not acquired a recent reputation for strong government, authoritarianism or disregard of civil liberties.  In particular, by the early 1970s, it controversial attempt to ban the Communist Party during the 1950s had ceased to be a live policy concern.  Indeed, as early as 1965, Donald Horne (1965: 153) could even state that, under the Liberals, there was ‘less practical concern with [counter-acting] domestic Communists than there was under Chifley [Labor Prime Minister 1945-9]’.


In addition, in a number of other respects, this period constituted a disastrous environment for launching a Bill of Rights project.  Firstly, the social constituency of equality seekers and others who were strongly supportive of such a project were still fairly new and ill-developed.  Bold and far-reaching initiatives linked to this constituency were, therefore, never likely to be easy to implement.  Anthony Mason, former Chief Justice of the High Court, stated thus in relation to the issue:

I don’t think that there was any strong support for a Bill of Rights until the 1980s and I’m not sure how strong the support for the Bill of Rights was even then.

(Mason, interview, Sydney, January 2004)

Secondly, the period during which this Government held office – three years – was an exceedingly short one for getting such wide-ranging legislation enacted especially given the institutional fragmentation of the Australian political system including a powerful Senate which was controlled throughout this period by the Liberal-National coalition who were opposed in principle to a Bill of Rights.  Finally, and most importantly, the Whitlam years were ‘the most turbulent and crisis-ridden since the depression’ (Manne, 1999: 198).  The economic, financial and finally political crisis which developed during these years came to consume the energies of the Administration ensuring that any political momentum for Bill of Rights genesis was completely drowned out.

Bill of Rights initiatives during the Hawke and Keating era (1983-1996)


By the time of the later period of ALP rule which commenced in 1983, the environment for national Bill of Rights genesis appeared far more promising in several respects.  Labor ruled for a much longer period of some thirteen years and cultural and legislative change linked to the agenda of civil libertarians and social equality seekers had increasingly bedded down within sections of the Australian community.
  Nevertheless, the various national Bill of Rights and related initiatives of the 1980s were supported by the ALP Government and caucus only in a very half-hearted fashion.  Indeed, the ALP completely abandoned the statutory Australian Bill of Rights Bill despite clear indications that the Australian Democrats (who held the balance of power in the Senate) would pass the Bill if it were appropriately strengthened.
  Similarly, Galligan (1989: 132, passim) has noted that almost no members of the Labor Government were willing to publicly support the work of the Constitutional Commission or back its 1988 referenda recommendation for the entrenchment of a limited range of rights in the Constitution even when these were subject to vitriolic opposition attack.
  The lack of elite ALP support for the Bill of Rights initiative has been noted by Gareth Evans, the minister put in charge of the original proposals, as ‘the huge problem’ he faced in seeing such an instrument enacted (Evans, 1992 quoted in Scott, 1999: 155).  Similarly, Michael Tate, the leading Labor Senator on the Standing Committee on Constitutional and Legal Affairs at the time of the Bill of Rights debate in the 1980s, doubted whether there was ‘wholehearted’ support for the initiative amongst Labor Members of Parliament, stated that whole initiative was a rather ‘artificial exercise’ and even expressed his own personal opposition to such a reform (Tate, interview, May 2005).  This represents particularly clear evidence of lack of elite ALP for change at this time given that Tate was being described in mid-1980s newspaper reportage as ‘one of the strongest supporters of the Bill of Rights’ in the ALP caucus (Dunn, 1986).

The hesitant approach of the ALP Government and parliamentary caucus to these initiatives and their ultimate abandonment relates to the absence during this time of a ‘trigger dynamic’ linking Bill of Rights genesis to a pressing policy problem.  Obviously neither this period nor any other in recent Australian history has been marked by the presence of anything similar to the ‘threat to political stability’ dynamic which underpinned the genesis of Charter (1982) in Canada.  Unlike Canada, Australia has not developed the significant regionally-based ethnic and linguistic divisions which might threaten the fundamental integrity or stability of its federal political system.  Equally important, however, the period was also marked by an absence of the factors necessary for an ‘aversive’ trigger dynamic as developed in both the UK and New Zealand.  Firstly, the ALP had experienced a period out of power of only eight years which, in relation to the party’s historic experience, represented only a short period of non-incumbency.  Secondly, and most crucially, the Liberal-National Government under Malcolm Fraser which the ALP replaced in 1983 was quite different both in tone and substance to that of either Muldoon in New Zealand or Thatcher in the UK.  In stark contrast to both of these individuals, Fraser had acquired a reputation for consensual leadership and for showing a ‘very strong liberal or progressive vein’ in both his thought and action (Ayres, 1989: 327).  His government also continued with the civil liberty and social equality agenda established during the Whitlam era.  Thus, he set up both the Commonwealth Ombudsman in 1977 and a Human Rights Commission in 1980, naming Peter Bailey, a prominent legal activist in the Whitlam Administration, to the latter institution as its first head (Bailey, 1990: 112).  Fraser also drove forward the recognition of Aboriginal land rights in the Northern Territory (Ayres, 1989: 371-2) and, in relation to women’s equality, established a National Women’s Advisory Council (Ramsay, 2007: 257), ratified the UN Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) and began the drafting of federal legislation on sex discrimination (Evans Case, 2004: 169).
 Finally, the Fraser Government played a critical role in furthering the social equality of Australia’s burgeoning ethnic minorities.  This was particularly achieved through ‘the absorption of the multicultural ethos into the organs of government’ (Kelly, 2000: 370) including encouraging the establishment of ethnic associations to assist migrants, founding the Australian Institute of Multicultural Affairs in 1978 and developing ethnic media output especially in the wake of the establishment of the Special Broadcasting Service (SBS) in 1980 (Kelly, 2000: 370).
  Both Fraser’s outlook and these various initiatives ensured that the experience of the ALP just prior to coming to power in 1983 was significantly different to that of both Labour in New Zealand in 1984 and Labour in the UK in 1997.  As a result, the party’s formal commitment to a national Bill of Rights came to be conceived by elite actors less as an important and timely reform and more as a somewhat irrelevant hangover from the previous Whitlam era.  This negative attitude played a significant and somewhat overlooked part in sealing the fate of the Bill of Rights initiative during the 1980s.
Conclusions


This article has considered the puzzle of why Australia, alone amongst the Westminster world, has not yet enacted a national Bill of Rights. It has been demonstrated that although the alleged weakness of inherent social support factors may help elucidate the difference between Australia and Canada and, thus, explain the absence of a fully constitutional Bill of Rights in Australia, such a variable provides little explanation for its failure to enact a more limited statutory instrument.  In fact, a wealth of archival, statistical and survey evidence indicates that inherent social support for a Bill of Rights has not been lower in Australia than in other ‘Westminster’ countries such as New Zealand and the UK where such a Bill of Rights has been forthcoming.  Following on from this finding, an alternative elite political ‘blockage’ perspective has been forwarded as an explanation for the Australian anomaly.  Firstly, in stark contrast to the UK and New Zealand, the extensive institutional fragmentation of the Australian political system has significantly raised the bar which supporters of a national Bill of Rights have to surpass to bring their project to fruition.  Secondly, during the crucial periods of its political history, a ‘trigger dynamic’ providing an appropriately strong elite political rationale and impetus for change has been lacking.  In contrast, Bill of Rights genesis in Canada, New Zealand and the UK has only emerged when such a policy has been seen a solution to a pressing policy concern which some have even argued amounted to nothing short of a ‘crisis’ within the constitutional order (Milne, 1986; Palmer, 1992; Evans, 2003).

This article contributes to a broader turn in the comparative literature which stresses that the genesis, timing and nature of constitutional outcomes depend at least as much on elite political attitudes, interests and configurations as on the nature of background social forces (Stone Sweet, 1992).  More specifically, it clearly has significant implications in relation to the future prospects for a national Bill of Rights in Australia.  Based on the analysis presented in this article, the likelihood of such a development may depend strongly on the answers to the following two questions.  Firstly, what are chances of an ALP federal victory in the near future?  Secondly, has the Howard Government’s style and substance raised sufficient authoritarian concerns amongst federal Labor politicians to create an ‘aversive’ trigger dynamic conductive to galvanizing strong elite support for Bill of Rights genesis?
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� Section 33 of the Constitution Act (1982).  It should be noted that this clause has rarely been used to practical effect in Canada and has never been invoked at the federal level.


� The HRA does expressly empower the higher judiciary to issue a non-legally binding ‘declaration of incompatibility’ where primary legislation is found incompatible with the rights the HRA sets out.  Through obiter the New Zealand judiciary has suggested that NZBOR implies a similar power.  See Moonen v. Film and Literature Board of Review [2000] 2 NZLR 9 at 22-3.


� The literature remains divided as to whether there are significant practical differences between these various models of Bills of Rights.  Thus, Waldron (2006: 1356) clearly distinguishes between the Canadian Charter, which he opposes on democratic grounds, from Bills of Rights enacted in both New Zealand and the UK.  In contrast, Hiebert (2006) stresses the similarities between the UK and Canadian cases in terms of empirical outcome.


� Statutory Bills of Rights have recently been passed in the Australian Capital Territory (Human Rights Act (ACT) 2004) and the State of Victoria (Charter of Rights Act (Vic.) (2006)).  It can be argued that these local Labor Party initiatives represent a sub-national ‘aversive’ response to the record of the Howard Administration which shows similarities to that which precipitated the HRA in the UK and NZBOR in New Zealand.  Such a hypothesis is outside the scope of this article but clearly deserves further study.


� Sydney Morning Herald, 19 August 1986; Australia, Parliament, Senate, 25 November 1986: 2724.


� These recommendations emerged out of the Commission’s first report of 1988 which set out a series of initial and immediate proposals to change the constitution (Australia, Constitutional Commission, 1988a).  The Commission’s final report issued later in 1988 went on to recommend a fully entrenched Bill of Rights modelled along the lines of the Canadian Charter (Australia, Constitutional Commission, 1988b: 435-637).


� For an elaboration of the distinction between ‘inherent’ and ‘contingent’ factors see Shugart, 2003, 26-7.


� Sample:  1,960 adults nationwide.  Opposed:  16 per cent.  Other:  12 per cent.  Sample 1,960 adults nationwide.  Source:  Globe and Mail, 1981.  One survey with a sample of 1,900-2,000 adults actually put support as high as 84 per cent.  See Winnipeg Free Press, 1981.


� UK survey:  MORI opinion poll conducted for Joseph Rowntree Trust.  1,034 adults.  Opposed: 11 per cent.  Other: 1 per cent.  Source:  The Times, 1991.  Australian survey:  1,522 respondents nationwide.  Opposed:  per cent.  Other:  21 per cent.  Source:  Galligan & McAllister, 1997: 147.


� Conversely, another strand of the literature argues that right-wing economic actors have promoted Bill of Rights genesis seeing it as a mechanism for entrenching a neo-liberal, free enterprise understanding of the relationship between the state and citizen (Hirschl, 2004).  This claim, however, is empirically contradicted by evidence in Australia and the other Westminster democracies (Author, 2006, 2007).


� Macintyre estimates that even in the first decade after World War II, Australia acquired one million immigrants (equivalent to approximately 15 per cent of its 1945 population) of whom some 2/3rds were of non-British origin (Macintyre, 1999: 199).


� Ideally, in the use of all these statistics it would be best also to exclude the small number of Canadian immigrants who were born within Francophone Canada.  The data required for this, however, is not available.  In any case it seems almost certain that the numbers would not be statistically significant since in all cases migrants born in Canada constituted no more than 0.2 per cent of the population.  In fact, in the case of both Australia and New Zealand by far the largest group excluded as a result of computation were immigrants born within the United Kingdom and Ireland.


� In fact, in these circumstances constitutional reforms such as a Bill of Rights are almost certain to be dropped because, although not necessarily unpopular, such projects generally lack a high degree of political saliency compared with more ‘bread and butter’ concerns.  Thus, in relation to the UK case, Bogdanor (2004: 243) notes that general election surveys in both 1997 and 2001 indicated that only approximately 5 per cent of the population saw constitutional issues as an important issue of concern to them. 


� Of course, depending on one’s normative viewpoint, these ‘blockages’ may either be seen as having saved Australia from the undemocratic domination of public policy by unrepresentative, special interests (Morton & Knopff, 2000; Bork, 2002) or, conversely, as having stymied a necessary and progressive legal reform (Williams, 2004).


� Thus, a study of thirty democracies completed by Donald Lutz in 1992 found that only two countries (the US and Yugoslavia) had a constitutional more difficult to amend that Australia’s (Lutz, 1995: 261).  Similarly, Lijphart (1999: 220) in a study of twenty six democracies places Australia in the highest category of constitutional rigidity alongside Canada, Switzerland, the US, and Japan. 


� A reform in 1984 saw an increase in the number of Senators representing each State from ten to twelve, thus ensuring that an even number of six Senator posts have been up for election in each half-Senate contest compared with the previous odd-number of five.  The major parties appear to have found it more difficult to win seats in this new situation (Uhr, 2002: 23) although, bucking this trend, the Liberal-National coalition did manage to achieve majority status in the Senate in 2005 – the first for a governing political coalition since 1981.


� Before the ‘patriation’ of the Canadian constitution in 1982, amendment of it depended on legislation from the British Parliament acting on the request of ‘Canada’.  At the time of patriation, the federal Government declared that it had a right to unilaterally request change from London.  In contrast, the majority of the provinces argued that their unanimous approval was also required.  In a seminal decision the Supreme Court of Canada ruled that that, in formal law, the federal Government could unilaterally make such a request (although London would not be obliged to accede to it) but that constitutional convention required that there be a ‘substantial measure’ of provincial support.  See Reference Re Amendment of the Constitution of Canada (Nos 1, 2, and 3) [1981] 1 SCR 753.  This decision led to renewed federal-provincial negotiations and, in the event, nine out of the ten provinces (all bar Québec) agreed to the federal Government’s ‘patriation’ package (including adoption of the Charter) upon which it was duly enacted by London with only a limited amount of parliamentary dissent (Author, 2006: 59-62).


� John Spender QC MP, Shadow Attorney-General of Australia, Parliamentary Debates, House, 14 November 1985: 2746.


� As previous noted, Justice Minister Geoffrey Palmer originally favoured a stronger, constitutional Bill of Rights along Canadian lines.  However, widespread civil society and other opposition especially during the parliamentary committee hearings pushed him towards support for a statutory enactment.  See Author (2007).


� Significant ordinary legislative and administrative reforms at the federal level included the Death Penalty Abolition Act (Cth) (1973), the Racial Discrimination Act (Cth) (1975) and the Human Rights Commission Act (Cth) (1977).  Such initiatives were complemented by cognate reforms at the sub-national level prohibiting sex discrimination, decriminalising homosexuality and securing aboriginal land rights (Dunstan, 1981; Evans Case, 2004: 169).


� Sydney Morning Herald, 1986a; Sydney Morning Herald, 1986b.


� In addition the Labor Government severely undermined the credibility of the Commission’s recommendations by changing the referendum questions to suit its own perceived interests.  In particular, the Government replaced the Commission’s recommendation that the Senate be given a term twice as long as the House with a proposal that it be given the same length of term.


� A year into the Hawke Government such legislation was enacted as the Sex Discrimination Act (1984).  The early achievement of this important reform through the ordinary parliamentary process may have further sapped interest in more radical changes such as a Bill of Rights.


� It is interesting and entirely consonant with this analysis that later on Fraser became one of the only Liberals to endorse the need for a Bill of Rights.  In 2000 he made a public statement in this regard which was roundly denounced by other members of the Liberal Party (Clemell, 2000).
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