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Questionnaire on FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS
Preliminary matters

Australia is a federation comprising six states and two principle self-governing territories.  The Australian Constitution
 specifies a range of matters that are the responsibility of the federal government.  The balance of legal issues remain the responsibility of the various state and territory governments.

Australia has both a federal court system and a hierarchy of courts in each of the states and territories.  In all cases, the ultimate appellate court is the High Court of Australia ("High Court").  Actions heard by Australian courts proceed on an adversarial basis.  The practice and procedure adopted by Australian courts is similar to that in English courts.

In light of this jurisdictional structure, we have limited our questionnaire responses to 2 jurisdictions only, the Commonwealth of Australia's federal jurisdiction and the State of New South Wales (except where otherwise indicated).  Further, we have limited our responses to only certain courts within these jurisdictions, being the ones we consider most relevant for the purpose of this questionnaire.  As a result, our responses encompass:

	Jurisdiction
	Court

	Commonwealth of Australia
	The Federal Court of Australia

	State of New South Wales (NSW)
	The Supreme Court of New South Wales

	
	The District Court of New South Wales

	
	The Local Court of New South Wales


1.
What are the costs incurred in civil litigation?
What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

For each item, please:

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

(c) give (or estimate) any relevant actual amounts of money involved, and

(d) say when the amount of money involved becomes clear to the payer.

1.1
Court charges
(a)
Court fees are prescribed by statute and vary according to each jurisdiction. 
At the federal level the Federal Court of Australia Act 1976 (Cth)
 provides the Governor-General with the power to prescribe court fees.  The Federal Court's fees are contained in a schedule to the Court's Regulations.
  The Regulations also provide for possible biennial increases in court fees, calculated in accordance with the relative movement of the Consumer Price Index published by the Australian Statistician.

In the State of New South Wales, the power of the Governor to make regulations for and in respect of fees is contained in the Civil Procedure Act 2005 (NSW).
  Court fees for civil matters in the Supreme Court of NSW, the District Court of NSW and the Local Court of NSW are contained in Schedule 1 of the Civil Procedure Regulation 2005 (NSW).  
Please find attached a copy of the fees payable in the Federal Court
 (Attachment 1), the Supreme Court of New South Wales
 and the District Court of New South Wales
 (Attachment 2), and the Local Court of NSW (Civil only).  
(b)
At the federal level, provisions exist for the exemption
 or deferral
 of fees for both individuals
 and corporations.
  

In particular, in Federal Court proceedings, fees are not payable if:

· A person has been granted legal aid;

· A person has been granted assistance under Part 11 of the Native Title Act 1993 (Cth);

· A person is a holder of specific concession or benefit cards under federal government assistance programs;

· A person is serving a sentence of imprisonment or is otherwise detained in a public institution;
 or

· A person is under 18 years of age.

Attached are relevant guides to the waiver of fees for both individuals and corporations (Attachments 3-4). 
Similarly, in New South Wales, the Supreme, District and Local Courts and the Sheriff possess a general power to waive, postpone and remit fees
 while specific powers exist for the postponement of fees for pro bono parties,
 and legally assisted persons.
  In certain circumstances, a corporation may also be entitled to pay the lower fees.
  The Supreme and District Courts publish a guideline for the waiver, remission and postponement of fees; these are Attachment 5.'

(c)
The traditional approach in the setting of fees (in both the Federal and State jurisdictions) has been to do so on a nominal basis, rather than a costs recovery basis, the guiding principle being that the courts should be open to all.  Detailed financial summaries of the operations of the courts examined may be found in the annual reviews and annual reports. The Federal Court of Australia Annual Report 2007 - 2008 is found as Attachment 6; the Supreme Court of New South Wales Annual Review 2007 is found as Attachment 7; and the District Court of New South Wales - Annual Review 2007 is found as Attachment 8.
In a report released by the Legal Fees Review Panel in 2005, various members of the legal fraternity are quoted offering harsh criticisms of the court practices that contribute to legal costs. John Marsden, former President of the Law Society of NSW observed:

"The costs of legal fees have substantially increased not by the lawyers, not by the lawyers, not by hourly rates, not by anything but the total and absolute outrageousness of Court managements rules.  It is better to have a solicitor sit around a Court waiting for a matter to come on until 4.00pm and then get a not reached made than to have the Court fall over 2.30pm and not have anything to do from 2.30pm to 4.00pm.  That is the attitude and that adds to the costs."
 

In 2008, the Attorney-General, John Hatzistergos announced an increase in fees for NSW Supreme Court Civil Litigants, which will result in approximately $1 million in additional revenue.
  For further discussion and commentary on court costs, see below at 4.1.

(d)
Generally, a fee imposed on a party becomes due when the document concerned is filed or the relevant service is rendered.
  Hearing fees are payable upon written notice by the court or registrar to the person, usually the plaintiff, who is then liable to pay the hearing fee.

1.2
Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment)
In Australia, a value added tax in the form of the Goods and Services Tax ("GST") of 10% may apply to some of the professional fees and disbursement charges payable by the client.
 Some legal costs are exempt from the GST including court fees and payments made to a third party by a legal practitioner as agent for a client. As a component of the final bill, the GST charges should be disclosed to the client in the costs agreement.
 

In New South Wales, the Law Society's Guide to Best Practice for Lawyers Working with Interpreters and Translators in a Legal Environment outlines the special communication considerations that lawyers should take when a client does not speak English adequately.
 

Schedules 1 and 2 of the Civil Procedure Regulation 2005 (NSW) (which is Attachment 2) outline current service and processing fees for NSW applicants. Schedule 1 sets out fees for the Supreme Court, Land and Environment Court, District Court, local courts and other miscellaneous court fees. This Schedule runs through the costs of filing originating processes, as well as fees for filing court documents such as notices of appeal, notices of motion and subpoenas. 

A writ of execution is a common method of enforcement of a judgement and involves a court order authorising the sheriff of the court to seize and sell the property of the judgement debtor.  The fees for such writs are also outlined in Schedule 2 of the Civil Procedure Regulation 2005 (NSW) (Attachment 2). 
1.3
Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

(a)
Lawyers' Fees - Costs Agreements
Prior to fee deregulation in New South Wales in July 1994,
 fixed price scales for legal fees were imposed by the New South Wales Parliament.  Since deregulation lawyers' fees are moderated through cost agreements, the statutory requirements of costs disclosure,
 review via costs assessment
 and increased competition in the legal marketplace. An example of a NSW Law Society approved Costs Agreement is Attachment 9.
Fees are ordinarily calculated on a time-based scale, generally in billable units such as 6 minute intervals, or an hourly rate with a ceiling on the maximum amount chargeable. Fixed fee agreements, for specific services that are easy to calculate or more discrete tasks, are also commonplace. Conditional costs agreements
 are also utilised, however they are not available in criminal cases or family law matters. These are discussed further below.  

Lawyers usually also charge their clients for disbursements.  The term 'disbursements' covers a wide range of expenses such as expert reports, barristers' fees, photocopying, court filing fees and the like. No costs may be recovered for the preparation of a client bill, the making of disclosures required by law, or the making of a costs agreement.
 

A number of factors can influence the level of fees charged.  For example:

· The expertise required to answer a given legal problem;

· The level of the lawyer doing the work, for example the work done by a partner of a firm will cost more than that done by a junior solicitor;

· The location of the firm; and

· The urgency with which the task is required to be completed. 
A standard costs disclosure document and accompanying form is attached (Attachment 9).

Success fees and uplifts/contingency fees
In Australia, US-style contingency agreements, being agreements between a lawyer and a client, which provide for the lawyer to receive an agreed proportion or share of any judgment, are illegal.
  

However, the Legal Profession Act makes provision for conditional costs agreements, where the payment of some or all of the legal costs is conditional on the successful outcome of the matter to which the costs relate, are however legal.
  

Further, conditional costs agreements involving uplift fees may be entered into under the Legal Profession Act 2004 (NSW).
  
Section 324 Conditional costs agreements involving uplift fees
(1)
A law practice must not enter into a conditional costs agreement in relation to a claim for damages that provides for the payment of a premium on the legal costs payable under the agreement on the successful outcome of the claim to which the costs relate. 

(2)
Except as provided by subsection (1), a conditional costs agreement may provide for the payment of a reasonable premium on the legal costs (excluding unpaid disbursements) otherwise payable under the agreement on the successful outcome of the matter to which those costs relate.

(3)
The premium must be a specified percentage of the legal costs (excluding unpaid disbursements) otherwise payable and must be separately identified in the agreement. 

(4)
The premium is not to exceed 25% of those costs. 

(5)
However, the regulations may vary that maximum percentage of costs. Different percentages may be prescribed for different circumstances. 

(6)
A law practice must not enter into a costs agreement in contravention of this section. 

An example of a NSW Law Society approved conditional costs agreement is Attachment 9.

Success fees are generally calculated as an 'uplift' or premium on top of parties' costs.  They are calculated as a percentage of the 'normal' costs, and they may not exceed 25% of the base costs.

(b)
Pro Bono

The past decade has seen substantial growth in formalised pro bono practices throughout Australia.  Most major firms now have a pro bono member of staff to coordinate the firm's pro bono activities, and four of the states (including New South Wales) have a pro bono clearing house which refers clients to pro bono lawyers.  In 2001, the Federal Government established the National Pro Bono Resource Centre ("NPBRC") to better develop the national pro bono practice.

Clayton Utz was the first national firm, in 1997, to appoint a full time pro bono director, and the first firm to institutionalise pro bono work within the practice of all its lawyers.  In 2005, the firm became the first large Australian firm to appoint a pro bono partner. 

Clayton Utz provides approximately 34, 127 hours of pro bono assistance each year to individuals who are unable to obtain legal aid, to non-profit community groups and to charities.  This equates to approximately 600 individual matters, and an average of 37.6 hours a year of pro bono work per lawyer, representing 2.64% of the firm's total legal work. We provide our professional time at no cost to the client, and meet up to $350 of disbursements on each file. In November 2008, our practice celebrated its 250 000th hour of pro bono legal service since the formalisation of our pro bono scheme in 1997, more than any other law firm outside of the United States.  

Nationally, it was recently estimated by the Australian Bureau of Statistics ("ABS") that Australian private practitioners annually conduct a total of 692,000 hours of pro bono legal services without expectation of a fee.
 This translates to an average total of 23 hours per year for each solicitor.

The responsibility of providing these pro bono legal services without expectation of a fee does not appear to be spread evenly through the profession, either on a geographical basis or on the basis of the size of practice. The ABS figures suggest that:

· a solicitor in practice outside of a capital city will each year conduct on average more than twice the pro bono work conducted by their capital city colleague;
 and

· a lawyer in practice with one principle averages 36.2 pro bono hours each year, compared with 22.7 hours for lawyers in a practice with between 2 and 9 partners, and just 15.9 pro bono hours for lawyers in a firm of 10 or more partners.

(c)
Statutory Caps on Fees
The regulation of legal practitioners occurs at a state and territory based level throughout Australia. The Legal Profession Act 2004 (NSW) ("Legal Profession Act") was enacted to give effect to a long standing project to achieve national consistency in the regulation of the Australian legal profession through the adoption of uniform laws in each jurisdiction.  

Given the state based nature of legal regulation, these rules do not apply in family law matters as the Family Court has its own rules regarding the charging of clients.

As noted above, as a general rule lawyers' fees are determined by the marketplace.  The only requirement is that the costs recoverable represent "the fair and reasonable value of the legal services provided."
 In certain areas however, statutory maximums have been imposed on legal fees.  These include:

· personal injury matters where the amount recovered does not exceed $100,000
;

· workers compensation cases
;

· victims compensation cases
;

· proving a will or intestacy;

· the appointment of an executor or administrator;

· fees for undefended actions, obtaining default judgments and enforcement of judgments;

· motor accident compensation cases - where the accident occurred on or after 5 October 1999
; 

· the Society of Notaries also publishes a scale of indicative notaries fees
.

(d)
Scales of Costs

Australia has a number of different processes for calculating legal fees and these differ across the various jurisdictions. In the courts of the Commonwealth jurisdiction, including the Federal Court, fees are fixed by scales contained in the schedule to the Rules of the respective court.  These scales are used to determine the amount of costs payable to a successful party where a costs order is made at the conclusion of litigation and the amount a client is required to pay to a solicitor if they have not made or complied with procedures for a costs agreement. The scales are item based, with fees set for particular services. 

Fees are also fixed in relation to default judgements,
 many workers compensation claims and in the various tribunals that exist.  
Fees at the state level differ from state to state, with New South Wales being the only deregulated system. In the New South Wales Supreme, District and Local Courts, fees are determined by a process of assessment in accordance with the Legal Profession Act.

Legal aid services in matters arising under Commonwealth law are delivered by State/Territory Legal Aid Commissions. Consequently, legal aid rates for Commonwealth law matters vary significantly between Legal Aid Commissions and comprise a mix of event based payments, utilising lump sum or maximum fees, and hourly rates based on the applicable court fee scale. 

The Report of the Review of Scales of Legal Professional Fees in Federal Jurisdictions
 ("the Report") reviewed the fee scales provided by High Court Rules, Federal Court Rules, Family Court Rules and Bankruptcy (Federal Court).  The Report concluding that the scales were unsatisfactory and proposed new scales based on actual market costs (relying upon a limited survey of private practitioners to arrive at these amounts).

As part of the NSW based legal aid system, the Legal Aid Commission of NSW has a schedule of fees payable to solicitors and counsel undertaking legal aid work.  These fees can be found at www.legalaid.nsw.gov.au.  

A legal practice may not recover legal costs unless a bill has been served which complies with the requirements of the Legal Profession Act.
 Although legal costs are generally requested in advance or as they are incurred, it is possible to take a reasonable security from a client for legal costs.
 However, there are restrictions on lawyers recovering their costs where proceedings are commenced in circumstances where there is no reasonable prospect of success.
  

For personal injury claims, where the amount recovered does not exceed $100,000, the maximum amount of professional costs that a lawyer may receive is 20% of the amount recovered or $10,000, whichever is greater.
  While these restrictions do not apply if a client enters into a costs agreement with the legal practitioner,
 if successful, the amount recoverable from the other party by the plaintiff is still limited to the maximum amount of 20% or $10,000, whichever is greater.  Even if the plaintiff is ultimately successful, if the plaintiff did not accept a reasonable offer of compromise, the court may order indemnity costs against the plaintiff from the date that the reasonable offer was made.

(e)
Disclosure of Costs

While legal practitioners are often reluctant to provide clients with quotes for prospective legal work, the law contains a rigorous disclosure regime.  While this paper focuses on the law in NSW, it should be noted that the various Australian jurisdictions are currently moving towards uniform legislation.

The costs disclosure regime for NSW is set out in section 309 of the Legal Profession Act.  While there are some exemptions to the requirement to disclose,
 it applies to the majority of matters. The Act provides:

Section 309 Disclosure of Costs to clients

(1)
A law practice must disclose to a client: 
(a)
the basis on which legal costs will be calculated, including whether a fixed costs provision applies to any of the legal costs,
(b)
he client’s right to: 
(i)
negotiate a costs agreement with the law practice, and
(ii)
receive a bill from the law practice, and
(iii)
request an itemised bill after receipt of a lump sum bill, and
(iv)
be notified under section 316 of any substantial change to the matters disclosed under this section, and
(c)
an estimate of the total legal costs if reasonably practicable or, if that is not reasonably practicable, a range of estimates of the total legal costs and an explanation of the major variables that will affect the calculation of those costs, and
(d)
details of the intervals (if any) at which the client will be billed, and
(e)
the rate of interest (if any), whether a specific rate or a benchmark rate, that the law practice charges on overdue legal costs, whether that rate is a specific rate of interest or is a benchmark rate of interest (as referred to in subsection (1A)), and
(f)
if the matter is a litigious matter, an estimate of: 
(i)
the range of costs that may be recovered if the client is successful in the litigation;
(ii)
the range of costs the client may be ordered to pay if the client is unsuccessful; 
(iii)
a statement that an order by a court for the payment of costs in favour of the client will not necessarily cover the whole of the client's legal costs; and
(iv)
if applicable, a statement that disbursements may be payable by the client even if the client enters a conditional costs agreement.
(g)
the client’s right to progress reports;
(h)
details of the person whom the client may contact to discuss the legal costs;
(i)
the following avenues that are open to the client in the event of a dispute in relation to legal costs: 
(i)
costs assessment;
(ii)
the setting aside of a costs agreement or a provision of a costs agreement;
(iii)
mediation;
(j)
any time limits that apply to the taking of any action referred to in paragraph (i); and
(k)
that the law of this jurisdiction applies to legal costs in relation to the matter.
Further requirements exist if another law practice is subsequently retained.
 
In most cases, disclosure must be made before, or as soon as practicable after, a law practice is retained in a matter.
 Failure to disclose has a number of ramifications.  If the law practice fails to disclose anything required by law, then the client need not pay the legal costs unless they have been assessed under Division 11 of the Legal Profession Act.
 More significantly, the failure of a law practice to comply with the disclosure requirements can result in a finding of unsatisfactory professional conduct or professional misconduct on the part of an Australian legal practitioner or Australian-registered foreign lawyer involved in the failure.

During the course of a matter, a law practice must give a client, upon reasonable request, a written report of both the progress of the matter in which the law practice is retained, and the legal costs incurred by the client to date.

Parties to a proceeding will not automatically receive notification of their opponents costs, but if a matter is litigious a lawyer must provide their client with an estimate of the range of costs that may be recovered if the client is successful as well as the range of costs that the client may be ordered to pay if the claim is unsuccessful.

Finally, it should be noted that the requirements relating to trust money and trust accounts increase the transparency relating to costs.

1.4
A witness of fact
A witness of fact is entitled to be compensated for costs and loss of earnings incurred as a result of coming to court. These must be paid by the party who called the witness to give evidence, and should include:

· the cost of travelling to and from Court;

· the cost of overnight accommodation (if required); and

· a reasonable amount in compensation for loss of income experienced while attending Court; and

· where the party was called by subpoena, appropriate conduct money.

A witness of fact may agree to give evidence on a voluntary basis, or they may be compelled by either court order
 or subpoena.

1.5
An expert
(a)
The remuneration of expert witnesses engaged by a party is a matter to be negotiated between the witness and the party that calls them. Under Australian common law it is accepted that experts are ordinarily entitled to a higher amount than lay witnesses because it is recognised that an expert witness's time is especially valuable because of their knowledge and expertise.

Typical variables that would be included in an expert's fee arrangement include:

· a set rate for research;

· a flat fee for the expert's report;

· charges for court attendance; and

· arrangements for travel and any accommodation expenses payable.

At present there is no limit to the amount that an expert witness called in this way can be paid. Although the amount of fees payable to an expert is a matter of private negotiation, there may be instances where the amount that an expert may charge for particular work is laid down in guidelines published by professional bodies. Recently there have been calls for restricting legislation in this area.  

Generally, the remuneration of a witness will be determined by factors such as their level of experience, the nature of the matter at hand, and the nature of the evidence to be addressed. 

While there are no restrictions on witnesses entering into contingency fee arrangements, such conduct is discouraged as it exposes the witness to cross-examination about bias that would be very difficult to refute.
 

The remuneration of court appointed expert witnesses is dictated by the Uniform Civil Procedure Rules ("UCPR"):

UCPR 31.34 

(1)
The remuneration of an expert is to be fixed by the court.

(2)
Subject to subrule (3), the parties specified by the court are jointly and severally liable to an expert to pay the amount fixed by the court for his or her remuneration.

(3)
The court may direct when and by whom an expert is to be paid.

(4)
Subrules (2) and (3) do not affect the powers of the court as to costs.

Similar provisions exist in the federal jurisdiction:
Federal Court Rules, Order 34 rule 5

(1)
The remuneration of the court expert must be fixed by the Court and must include:

(a) a fee for the expert's report; and

(b) a proper sum for each day on which the expert is required to attend before the Court or an examiner.
(2) 
Unless the Court otherwise orders, the parties shall be jointly and severally liable to the court expert to pay the amount fixed by the Court for his remuneration.

(3) 
The Court may make orders in the proceeding for payment in or towards discharge of the liability of any party under subrule (2).

(4)
Subrules (2) and (3) do not affect the powers of the Court as to costs.
 

In New South Wales an expert may either be called by the parties or appointed by the court, however this is rare in practice.
The power of the court to appoint an expert witness is contained in the UCPR:

UCPR 31.29

(1) 
If a question for an expert arises in any proceedings the court may, at any stage of the proceedings:

(c) appoint an expert to inquire into and report on the question, and

(d) authorise the expert to inquire into and report on any facts relevant to the inquiry and report on the question, and

(e) direct the expert to make a further or supplemental report or inquiry and report, and 

(f) give such instructions (including instructions concerning any examination, inspection, experiment or test) as the court thinks fit relating to any inquiry of the expert.

The Court or a Judge may make a direction limiting the number of expert witnesses that a party may call.

(b)
For all NSW Supreme Court proceedings involving a claim for damages for personal injury or disability only a single expert can be utilised.
 Fees for preparing a report and any supplementary report as well as court attendance of such a single expert witness are payable by the parties equally, subject to any other agreement or court direction and subject to any later orders concerning the costs of the proceedings.

(c)
Given that expert fees are usually determined by the marketplace, their range is almost infinite.
 There is no system of reporting in place which could capture the data required by this question.  As a result, the information provided below is only indicative.

The fees charged depend upon the complexity of the matter and the scope of the work requested. For example, in the area of calculating economic loss, a client will often be prepared to expend more determining whether a claim is worth $30 million or $35 million than they will determining whether a claim is worth $300,000 or $350,000. In the language of economics, it depends upon the risk/reward profile.

Expert involvement in personal injury litigation occurs at two stages: evidence regarding liability issues, and medico-legal injury assessment. In the context of a 'run of the mill' personal injury litigation, such as motor vehicle accident litigation, there tends to be a standard range of fees. This range is between $500 and $1500 depending upon the injury maintained. In more complex litigation expert remuneration will vary considerably. Experts in these sorts of matters tend to be retained on an hourly basis, and remuneration will depend upon the number of hours worked, the experts experience, and the length and complexity of the evidence. An indicative range for both liability and medico-legal experts in complex litigation is between $250 and $750 an hour, depending upon skill and experience.

(d)
The party calling or relying upon a witness is liable for their expert witness expenses in the first instance. If, following the determination of the matter, the party liable for this cost rejects the amount claimed by the successful party the matter may be assessed separately by an independent costs assessor (referred to as a taxing officer in the Federal jurisdiction). As with all other costs, the amount determined by such an assessor may not include all expert witness items and claimed amounts.

1.6
Any other costs
See discussion of Legal Expense Insurance and After the Event Insurance at 3.3 - 3.4 below.

1.7
What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

Additional costs to litigation, such as time to trial, depends on the particular jurisdiction and the nature of the claim. As such, it may take anywhere from six months to several years or more for a matter to be heard and determined.

Some commentators view the introduction of court-annexed mediation, if used inappropriately, as adding another, expensive, step to the litigation process. For example, under the Civil Procedure Act 2005 in New South Wales:

"If it considers the circumstances appropriate, the court may, by order, refer any proceedings before it, or part of any such proceedings, for mediation by a mediator, and may do so either with or without the consent of the parties to the proceedings concerned."
 

A further consideration in assessing additional costs include difficulties involved in enforcing judgements and compelling payment by a judgement debtor. There are various mechanisms available to collect debts including payment by instalments, garnishee orders, writs for the levy of property, the possession of land, the delivery of goods, charging orders, bankruptcy proceedings and winding up proceedings for corporations. However, enforcement of a judgement is characteristically time-consuming, costly and is often a frustrating process. There is a significant risk that enforcement proceedings may fail to meet the expectations of the judgement creditor. 
2.
Who bears the costs?
How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Please identify:

(a) What law or guidance exists?

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

(c) When must payment be made?

(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

(a)
The Law
Australia adheres to the "English rule" of loser pays.

Ordinarily, costs follow the event: "costs are to follow the event unless it appears to the court that some other order should be made as to the whole or any part of the costs."
 In this context the term "costs" includes both out-of-pocket expenses, such as experts fees, disbursements and legal fees.

The rules relating to the court's power to award costs are contained in Order 62 of the Federal Court Rules ("FCR"), and Part 42 of the Uniform Civil Procedure Rules. 

It is important to note that the normal rules in relation to costs can be affected by the making of offers of settlement in the proper form. An offer of settlement may entitle the party making the offer to obtain indemnity costs rather than standard costs. There are two types of offers of settlement, informal offers known as Calderbank offers and formal offers made in accordance with Court rules known as offers of compromise. 

Calderbank Offer

A Calderbank letter refers to an informal offer of compromise made on a "without prejudice" basis between the parties in accordance with the principles set out in Calderbank v Calderbank [1975] WLR 586 and since commented on in a raft of case law defining the precise nature of such a letter. Although such letters are made on a without prejudice basis, the Courts may have regard to that offer on the question of costs and can order an unsuccessful party who rejected the offer of settlement to pay the successful party's legal costs:

· on a standard basis up to the time the offer was made; or 

· on an indemnity basis, from the date of the offer unless the party who rejected the offer can establish that it was reasonable to reject it.

Offer of Compromise
As to an offer under the rules, Order 23 of the FCR sets out the procedures to be followed in respect of offers of compromise in the Federal Court and Part 20, rule 26 of the UCPR sets out the procedures to be followed in the Supreme Court.  The objective behind the offer of compromise procedure is to facilitate the early compromise of proceedings. The procedures achieve this by allowing parties to make formal offers of settlement which, though unable to be disclosed in the litigation of the substantive issues between the parties, can be taken into account at the conclusion of the hearing on the issue of costs. A party that has made an offer of compromise is ordinarily entitled to a special costs order if the offer is not less favourable than the final judgment.

Care needs to be taken to ensure that offers of compromise accord with the relevant court rules. The costs sanctions provided for under the court rules in relation to offers of compromise are intended to ensure that the offer is reasonable and reflects a fair and proper compromise rather than the best result that a party could hope to obtain. For example, to be an offer of compromise under the UCPR some element of compromise must be involved in the offer.  Whilst minor procedural defects in the notice of the offer of compromise may not invalidate that offer, it is important that an offer is expressed as an amount plus costs or with costs in accordance with the rules. An offer of compromise inclusive of costs does not identify the amount offered in respect of the plaintiff's claim and consequently, prevents any effective subsequent assessment as to whether the result at the trial is more or less favourable than the offer.

Order 23 rule 11 of the FCR provides inter alia that:
(4)
If: 
(a) an offer is made by an applicant and not accepted by the respondent; and
(b) the applicant obtains judgment on the claim to which the offer relates is not less favourable than the terms of the offer;

then, unless the Court otherwise orders, the applicant is entitled to an order against the respondent for costs incurred in respect of the claim:
(c)
up to and including the day the offer was made — taxed on a party and party basis; and
(d)
after that day — taxed on an indemnity basis.

(5)
If:

(a) an offer is made by a respondent and not accepted by the applicant; and
(b) the applicant obtains judgment on the claim to which the offer relates not more favourable than the terms of the offer;

then, unless the Court otherwise orders:

(c) the applicant is entitled to an order against the respondent; and
(d) the respondent is entitled to an order against the applicant;

for costs in respect of the claim taxed as provided by subrule (6)."

In the Supreme Court, Part 42 rule 14 of the UCPR sets out the legal consequences of an offer of compromise being rejected and provides for similar consequences as set out in the Federal Court.

Order 23 of the FCR and Part 20 rule 26 of the UCPR do not constitute codes excluding parties from being able to rely upon Calderbank letters.  Further, the Courts have held that Calderbank letters are not to be treated as though they were offers of compromise under the Rules of Court although they may lead to analogous results: see GIO General Ltd v Allen [2002] NSWCA 333 (30 September 2002).

(b)
What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

A party is entitled to the costs of any issue on which it succeeds.  However, among other things, the Courts at both the state and federal level have the unfettered discretion to apportion costs.

Examples of costs orders include:

· Costs in any event  - (only made during interlocutory stages) - the party for whose benefit the order is made will be entitled to the costs of the relevant application regardless of the outcome of the proceedings, and in particular, if ordered to pay the costs of the action;

· Costs in the cause - (only made during interlocutory stages) - the costs of the relevant application are paid by the party who ultimately bears the costs of the action (ie the unsuccessful litigant).  Where a party is specified (ie defendant or plaintiff), such costs are recoverable only in the event that the named party is awarded costs of the action;
· Costs of action - the party for whose benefit the order is made is entitled to costs of the trial and interlocutory proceedings which were made "costs of the cause";

· Costs of trial - the party for whose benefit the order is made is entitled to costs of the trial only and not interlocutory matters;

· Costs be costs in the proceedings - costs belong to the party who succeeds on the issue in respect of which the costs have been incurred;

· Costs thrown away - the party for whose benefit the order is made is entitled to the costs made useless by virtue of a subsequent order eg. vacation of a hearing date or setting aside of default judgment;

· Costs of the day - the party for whose benefit the order is made is entitled to the costs of the day in question and any work reasonably referrable to that day;

· No order as to costs - means no costs to either side and all parties are liable to pay their own costs; and

· Costs reserved - costs are reserved until a determination is made on the matter (but see FCR Order 62 r 15, which provides that where the costs of a motion, application or other proceeding are reserved by the Court or a Judge, the costs so reserved shall follow the event unless the Court or a Judge otherwise orders);

· Where the Court is silent as to costs, the following applies:

(i) a party that made a successful application is entitled to costs as costs in the cause;

(ii) 
a party that unsuccessfully opposes an application is not entitled to costs as costs in the cause;

(iii) 
a party that makes an application that fails is not entitled to costs as costs in the cause;

(iv) 
a party that successfully opposes an application is entitled to costs in the cause; and

(v) 
where a motion is unopposed, costs of both parties are costs in the cause.
Where an order for costs is made, the solicitors for each party might try to agree on a figure for costs. If the solicitors cannot agree on a figure, costs will normally have to be assessed by an independent costs assessor appointed by the Court.  

The assessment of what proportion of party/party costs is properly payable is known as taxation in the Federal Court, and assessment in the jurisdiction of New South Wales. The criteria for the process of taxation/assessment are transparent in that they are publicly available, and provided by legislation.
  Recoverable costs are generally calculated by reference to a court scale, which invariably limits the amounts a successful party can claim for disbursements and services performed by their lawyers.

Following the process of taxation/assessment, a certificate of taxation
 or certificate of determination
 is issued. Payment may be demanded on the basis of this outcome.

It is interesting to note that in the case of a class action, the rules expressly prohibit a costs order being made against the members of the class other than the plaintiff or plaintiffs who actually commenced the proceedings and are reviewed in them. On the other hand, a costs order can be made against a defendant in favour of all members of the class in circumstances where the action succeeds or if the court otherwise considers that it is appropriate. To combat the tactic of many plaintiffs' lawyers, whereby a person of straw - being a person with no assets - is nominated as representative plaintiff, defendants have responded by seeking security for costs orders. In one instance an order for security for costs was made against an incorporated organisation specifically established to commence a class action against the tobacco industry,
 while in recent times many defendants have sought orders for security for costs against the plaintiffs' lawyers personally.  
(c)
When must payment be made?

A party to litigation must, unless they have entered into a conditional costs agreement, make payments as and when they fall due. This will of course depend upon the nature of the agreements entered into with their legal professional, and any third parties such as experts.  

As discussed above, a successful party may still not recover the totality of their costs.  The difference between the actual costs paid, and the amount recovered in a costs order will have to be paid by the instructing client. 
There is also the danger that an unreliable, itinerant or indigent party may leave the eventual winner with an unenforceable costs order. For this reason, many parties seek security for costs orders against their opposition to protect their position.

(d)
When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

See discussion regarding the legislative transparency, solicitor/client costs disclosures and taxation/assessment of costs at 1.3 above.
3.
What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

For each item, please 

(a) quote completely any law or guidance on the subject.

(b) give or estimate any relevant actual amounts of money involved.

(c) say how extensively each source of funding is available and used in practice.

3.1 
Personal funds.

The vast majority of civil litigation in New South Wales is funded by the litigants themselves. There are no restrictions upon individuals and companies employing their own funds in order to bring or defend a legal claim. This historical dominance of personal funding in civil litigation has effectively excluded from the litigation process many litigants who are unable to finance their claims. It is this resulting inequitable access to justice which has prompted many of the attempts to provide litigants with alternative sources of funding.
3.2 
Legal aid.

Legal Aid is provided on a state-by-state basis across Australia.  In New South Wales it is provided by the Legal Aid Commission of NSW ("the Commission"), an independent statutory body established under the Legal Aid Commission Act 1979 (NSW) ("the Legal Aid Act"). The legal aid system in Australia does not include the pro bono activities of private lawyers.  Pro bono activities are discussed above.

As a matter of practice, the Commission will provide funding, at a fixed rate determined by the Commission, to a lawyer of the consumers' choice.  Where the consumer does not have a lawyer, then the Commission will either provide representation in-house, or assist the individual in acquiring legal representation.  It may be noted that in 2007-2008, private lawyers represented 47.2% of all legally aided people in case matter in NSW.

All fees payable to private practitioners assigned work by the Commission are regulated.
 

A concise summary of the services of the NSW Legal Aid Commission is provided in the 2007-2008 Legal Aid NSW Annual Report, which is Attachment 10.

While legal aid is available for a wide range of matters, including litigation, legal aid is not always available for specific matters such as divorce, property settlements, apprehended personal violence orders or drink driving matters. Each legal aid service has guidelines identifying the types of claims that will be funded. At present, the majority of legal aid resources have been directed towards the areas of criminal law and family law.  In practice, there is extremely limited availability of legal aid funding in civil matters.  This may be partially explained by the prevalence of conditional costs agreements, discussed further below at 4.7. 

The Commission works in concert with a number of other bodies, such as LawAccess NSW, Community Legal Centres, Aboriginal and Torres Strait Islander Legal Services, as well as private practitioners engaged in pro bono practice, to provide a range of legal services.

The federal government provides funding to state and territory based legal aid service providers for the provision of services concerning federal law matters.

To qualify for legal aid, an individual must satisfy both a means test
 and a merits test.  A copy of the Means Test Guidelines is Attachment 11. There are two forms of merits test, depending on whether the matter is a state matter (Merits Test A), or a Commonwealth matter (Merits Test B).  

Further, the Legal Aid Act contains provisions for the legally assisted person to pay a contribution to legal costs,
 and provisions for the recovery of money expended by the Commission should the legally aided person be successful.

Legal aid will pay for both the costs and disbursements incurred in a proceeding although, there are certain limitations as to what will be covered. The fee scales detail the fees that will be payable for both preparatory and in-court work, as well as disbursements.

The provisions relating to the payment of a legally assisted persons costs should their opponent win are contained in s 47 of the Legal Aid Act.

As a rule, the Commission will pay all costs unless provided for in sections 47(2), (3), (3A), (4) and (4A). Recovery is limited to $5,000 for each party in a proceeding who, in the opinion of the Commission, has a separate interest in that proceeding.

For the financial year 2007-2008 an 8.5% increase in Legal Aid services was achieved compared to the previous year, with approximately $19.8 million spent in the New South Wales civil law program.
 This figure includes funds spent not only on legal representation, but also legal advice, education, and information services. Across all areas of law a total of $73,147 million was spent on inhouse legal practice, with a further $91.15 million in payments made to private legal practitioners for work undertaken on behalf of the Commission.

3.3 
Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

Stand alone, as well as supplementary legal expenses coverage as part of some other insurance policy such as Directors and Officers insurance, has existed in Australia for many years. Policies generally provide cover for legal fees and expenses as well as costs incurred when an insured is ordered to pay those costs. The insurer will control the choice of lawyer. As such policies are not subject to Australia's consumer protection disclosure requirements,
 the terms of such policies are not publicly available.

3.4 
After-the-event (ATE) insurance.

This type of insurance is not available in Australia.

3.5 
Loans or grants from banks, trade associations, etc.
While lawyers are restrained from entering contingency agreements, non-lawyers are not.  Therefore litigation funders have emerged to promote and fund class action litigation. 
  The mechanism is relatively straightforward. A non-lawyer or corporation, the litigation funder, identifies a potential claim and then enters into agreements with potential claimants. These agreements provide for the litigation funder to receive an agreed percentage of any monies that come to the plaintiff by way of settlement or judgment.  In addition, the claimants will often assign the benefit of any costs order they may receive to the promoter who is also given a broad discretion to conduct the litigation as they see fit.  The litigation funder then retains a lawyer who agrees to conduct the litigation on behalf of the litigation funder on the basis of the 'normal' rules governing the legal profession.  An example of such a litigation funding agreement is Attachment 13.
Due to the loser pays principle in place in Australia, the litigation funder has the prospect of not only receiving thirty to forty percent of the proceeds of the action, but also the prospect of recovering a substantial proportion of the costs incurred in running the proceedings.

Australian litigation funders experienced some early setbacks, however recent decisions at both the State appellant and Federal level have approved these arrangements.
 The Standing Committee of Attorneys-General produced a report in 2006 addressing litigation funding in Australia. A copy of this report is Attachment 14.
3.6 
Funding from a lawyer or other third party investor.

See the discussion on litigation funding at 3.5 above.
4.
Further issues

4.1 
How predictable are the amounts involved?

(g) Office of Legal Services Commissioner

In their capacity as a regulator, working in conjunction with the Law Society of NSW and the NSW Bar Association, the Office of the Legal Services Commissioner ("OLSC") receives complaints about lawyers and barristers within NSW.  Of the 2747 written complaints received by the OLSC last year, costs complaints comprised over 23.7% of the written complaints.
  Of the 9694 telephone complaints received by the OLSC, 43.3% involved a complaint where costs were an issue and 15.1% of calls concerned a complaint of overcharging.
  This indicates that there is an impression within the community of a legal system which is unpredictable and costly. The steady increase in percentage points indicated on the table below demonstrates that little has been done to assuage the public dissatisfaction with legal costing, although in the period 2006-2007, there have been slight decreases in the complaints relating to overcharging.  Nonetheless, the dominant trend in a comparison of cost-related complaints in Table 1 and Table 2 over recent years, is of increasing cost-related complaints to the OLSC. This suggests the current mechanisms employed to assist predictability of client/solicitor fees require improvement. 

	Written Complaints
	2004-2005
	2005-2006
	2006-2007

	General cost complaint/query
	5.9%
	6.0%
	9.2%

	Cost disclosure
	3.7%
	4.5%
	5.4%

	Overcharging
	10.4%
	10.5%
	9.1%


Table 1 (above) outlines the percentage of written complaints received by the OLSC that include an issue involving costs over recent years.

	Phone Complaints
	2004-2005
	2005-2006
	2006-2007

	General cost complaint/query
	16.0%
	16.4%
	17.4%

	Cost disclosure
	4.8%
	8.0%
	8.7%

	Overcharging
	12%
	6.0%
	7.8%


Table 2 (above) outlines the percentage of written complaints received by the OLSC that include an issue involving costs over recent years.

(h) Legislative Regulation
Legal costs in Australia are prescribed by legislation, and this greatly assists the predictability of the costs involved in litigation. The legislative requirements for disclosure and the obligations to provide estimates of legal fees  (discussed above at 1.3) improves the transparency of the legal costs involved for a client seeking legal services.
 Court fees are also a component of both solicitor/client costs and party/party fees.  Many of the court fees are also prescribed under the Federal Court of Australia Regulations 2004
 and the Civil Procedure Regulation 2005
, discussed above at 1.1. Full details of the legislation can be found in the Supporting Material (Volume 1: Legislation).
(i) Inherent Unpredictability
Notwithstanding the statutory regulation of many aspects of legal fees, there is always a level of unpredictability involved in litigation. Under the loser pays system instituted in Australia, the party/party costs an unsuccessful party to litigation may be awarded will remain unpredictable and depend on the outcome of proceedings. Furthermore, a successful party may still be liable for a substantial portion of solicitor/client fees which are not recoverable in costs awarded against the losing party. This 'gap' can be substantial, and it is reported that as little as 60-70% of costs may be recoverable. It is suggested that this discrepancy has developed as current market prices for legal services continue to exceed existing methods of calculating party-party costs.

4.2 
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

(j) Offers to Settle

Offers to settle are an obvious way to minimise the time, financial and emotional costs that may be incurred through the litigation process. Furthermore, settlement offers can be used as a tactic to reduce party/party expenses as there is no privilege over otherwise confidential offers to settle in the award of costs.
  The rules relating to the effect of offers to settle in the award of costs are outlined in the UCPR below:
42.14
Where offer not accepted and judgment no less favourable to plaintiff

(cf SCR Part 52A, rule 22; DCR Part 39A, rule 25)

(1)
This rule applies if the offer concerned is made by the plaintiff, but not accepted by the defendant, and the plaintiff obtains an order or judgment on the claim concerned no less favourable to the plaintiff than the terms of the offer.

(2)
Unless the court orders otherwise, the plaintiff is entitled to an order against the defendant for the plaintiff’s costs in respect of the claim: 

(a)
assessed on the ordinary basis up to the time from which those costs are to be assessed on an indemnity basis under paragraph (b), and

(b)
assessed on an indemnity basis: 

(i)
if the offer was made before the first day of the trial, as from the beginning of the day following the day on which the offer was made, and

(ii)
if the offer was made on or after the first day of the trial, as from 11 am on the day following the day on which the offer was made.

42.15
Where offer not accepted and judgment as or less favourable to plaintiff

(cf SCR Part 52A, rule 22; DCR Part 39A, rule 25; LCR Part 31A, rule 20)

(1)
This rule applies if the offer concerned is made by the defendant, but not accepted by the plaintiff, and the plaintiff obtains an order or judgment on the claim concerned as favourable to the plaintiff, or less favourable to the plaintiff, than the terms of the offer.

(2)
Unless the court orders otherwise: 

(a)
the plaintiff is entitled to an order against the defendant for the plaintiff’s costs in respect of the claim, to be assessed on the ordinary basis, up to the time from which the defendant becomes entitled to costs under paragraph (b), and

(b)
the defendant is entitled to an order against the plaintiff for the defendant’s costs in respect of the claim, assessed on an indemnity basis: 

(i)
if the offer was made before the first day of the trial, as from the beginning of the day following the day on which the offer was made, and

(ii)
if the offer was made on or after the first day of the trial, as from 11 am on the day following the day on which the offer was made.

42.15A
Where offer not accepted and judgment as or more favourable to defendant
(cf SCR Part 52A, rule 22; DCR Part 39A, rule 25; LCR Part 31A, rule 20)

(1)
This rule applies if the offer concerned is made by the defendant, but not accepted by the plaintiff, and the defendant obtains an order or judgment on the claim concerned as favourable to the defendant, or more favourable to the defendant, than the terms of the offer.

(2)
Unless the court orders otherwise: 

(a)
the defendant is entitled to an order against the plaintiff for the defendant’s costs in respect of the claim, to be assessed on the ordinary basis, up to the time from which the defendant becomes entitled to costs under paragraph (b), and

(b)
the defendant is entitled to an order against the plaintiff for the defendant’s costs in respect of the claim, assessed on an indemnity basis: 

(i)
if the offer was made before the first day of the trial, as from the beginning of the day following the day on which the offer was made, and

(ii)
if the offer was made on or after the first day of the trial, as from 11 am on the day following the day on which the offer was made.

(k) Security for Costs
Parties to litigation may seek security for costs if they suspect that an opposing party does not have the assets to cover relevant legal costs. This reduces the financial risk for defendants and acts as a disincentive to vexatious litigation. Strategically obtaining an order for security for costs places a heavy onus on a plaintiff to provide substantial security in order to continue proceedings. The powers to order security for costs can be largely discretionary and are found in the relevant court rules in each jurisdiction. The Uniform Civil Procedure Rules allow, on application by the defendant, the court to order a plaintiff to give whatever security it sees as necessary to cover essential costs of the defendant and ensure justice between the parties.
 Proceedings may be stayed until such security is provided. Similar provisions are provided at a Federal level by the High Court Rules  and the Federal Court Rules
 and the Corporations Act 2001 also provides for security of costs orders for plaintiffs who are corporations (s1335(1)).
(l) Alternative Dispute Resolution ("ADR")
Two of the most significant advantages of alternative dispute resolution processes are savings in time and cost through avoidance of Court by settlement, or through reduction of court time when issues are narrowed.
  

Court-ordered arbitration,
 mediation or evaluation
 reduce cost burdens on the Court system, and costs for parties involved. Increasingly, ADR processes are being utilised by consent of the parties to take advantage of cost savings at an early stage of the dispute.
 This is so in both the Government and commercial sectors
   

ADR mechanisms commonly used in Australia include:

· Negotiation;

· Arbitration; 

· Early neutral evaluation;

· Conciliation and:

· Mediation
. 

4.3
How proportionate are the sums involved?

Australian law seeks to ensure that the costs awarded are proportionate to the duration and complexity of the legal dispute. Section 60 of the Civil Procedure Act 2005 (NSW) specifies that:

In any proceedings, the practice and procedure of the court should be implemented with the object of resolving the issues between the parties in such a way that the cost to the parties is proportionate to the importance and complexity of the subject-matter in dispute. 

This section allows for the practice and procedure of the Court to be implemented in a manner that will resolve the issues in a dispute at a cost to the parties that is proportionate to the importance and complexity of the dispute.  
Sections 57 and 59 of the Civil Procedure Act also emphasise the importance of proportionate costs in proceedings. Section 57 states:
(1)
For the purpose of furthering the overriding purpose referred to in section 56 (1), proceedings in any court are to be managed having regard to the following objects: 

(a)
the just determination of the proceedings, 

(b)
the efficient disposal of the business of the court, 

(c)
the efficient use of available judicial and administrative resources, 

(d)
the timely disposal of the proceedings, and all other proceedings in the court, at a cost affordable by the respective parties. 

(2)
This Act and any rules of court are to be so construed and applied, and the practice and procedure of the courts are to be so regulated, as best to ensure the attainment of the objects referred to in subsection (1). 
Section 59 provides that: 

In any proceedings, the practice and procedure of the court should be implemented with the object of eliminating any lapse of time between the commencement of the proceedings and their final determination beyond that reasonably required for the interlocutory activities necessary for the fair and just determination of the issues in dispute between the parties and the preparation of the case for trial.
Further, Rule 42.4(1) of the Uniform Civil Procedure Rules allows the Federal Court to specify the maximum costs that may be recovered by one party from another. A maximum amount may not include penalty costs. Such costs comprise amounts that a party is ordered to pay because the party:  

(a)
has failed to comply with an order or with any of these rules, or

(b)
has sought leave to amend its pleadings or particulars, or

(c)
has sought an extension of time for complying with an order or with any of these rules, or

(d)
has otherwise caused another party to incur costs that were not necessary for the just, quick and cheap: 

(i)
progress of the proceedings to trial or hearing, or

(ii)
trial or hearing of the proceedings.

By enabling courts to limit the maximum costs awarded in a case, the Rules seek to effect the 'just, quick and cheap resolution of the real issues in proceedings.' 

Previously, these case management principles of proportionality were developed in accordance with Court decisions. By introducing these rules into legislation, the Civil Procedure Act and Uniform Civil Procedure Rules recognises their significance in litigation. It is probable that there will be an increased use of procedural and cost penalties by the Courts for parties who fail to abide by these principles. 

Recent case law has also underscored the importance of proportionality in the use of court resources. In Tobin v Ezekiel - Ezekiel Estate,
 Palmer J recognised that while both sides to litigation were entitled to spend their own funds on their lawyers and legal strategy, they are “not free” to “expend, in the pursuit of their litigious obsession, as much of the Court’s resources as they wish.”
 He underscored the significance of Sections 57, 59 and 60 of the Civil Procedure Act by noting that the Court’s “obligations under CPA Pt 6 Div 1” do not permit them to litigate “at the expense of judicial time and resources which should be available to other litigants.”
 
Moreover, judges’ extra-judicial commentaries on court costs also indicate a movement towards more reasonable case fees. At a 2003 conference on “Forensic Accounting in an Adversary System,” Spigelman CJ of the NSW Supreme Court recommended that:

“…the focus of attention will now be on creating a proportionate relationship between the costs of litigation and the issues in dispute…In the short term our target should be the more modest one of ensuring that there is, in all litigation, a rational relationship between the cost of the litigation and what is in dispute. We can then move on to try to establish a proportionate relationship.”

More recently, Weinberg J stated at a 2008 conference on the “Australian Justice System in 2020” that “judges…can keep an important role in keeping a cap on costs. They can case manage so as to avoid wasteful steps being taken.”
 In his view, this could be achieved through the introduction of time-limits on cross-examination, restrictions on the ability of ‘querulous litigants’ to “take up a hugely disproportionate amount of court time,” and “protecting litigants who wish to fight cases ‘on principle’…from themselves.”
 This indicates that the judiciary perceives the need for proportionate costs in litigation cases as a pressing issue in the Australian justice system. 
In his report to the Victorian Law Commission, Dr Peter Cashman notes that while lawyers’ fee rates have been raised due to increased inflationary pressures, damages have not increased proportionally.
 He also recommends that courts apply proportionality tests according to well-established principles rather than quantitative amounts.

4.4
How long do the procedures take?  

The length of civil procedures varies according factors including the nature and complexity of the claim and the jurisdiction in which the claim is heard. Generally, proceedings in the Federal Court are heard faster than those in the State and Territory Supreme Courts. This is due in part to the Federal Court's case management system whereby each proceeding is allocated to a particular judge, who manages the case and usually hears and determines it, and the Supreme Courts' heavier caseload. There are provisions in all jurisdictions for expedited hearings in appropriate circumstances, including the ill health of a litigant. 

(m) Federal Court

In the period 2007-2008, the time span for completion of matters (including appeals and related actions but excluding Native Title) was as follows:

· Under 18 Months: 
90.1%

· Over 18 Months: 
9.9%

(n) NSW Supreme Court

· Court of Appeal

In the year 2007, the Court of Appeal achieved the following disposal rates:

· Disposal within 12 months of commencement:
89%
· Disposal within 18 months of commencement:
98%
· Common Law Division Civil Cases/ Equity Division Cases


No accurate figures available.

(c)
District Court of NSW

The period of completion for civil cases in the District Court of NSW during 2007 was as follows:

· Under 12 Months:
53%

· Under 24 Months:
84%

· A median delay of 11.4 months.

4.5
What proportion of cases are settled and how long do they take?

While statistics on case settlement are difficult to obtain, the Law Society of NSW estimates that over ninety per cent of cases are settled before they reach court.
 
Some data exists on the rate of settlement in both the Supreme Court of Appeal and the District Court of NSW. 
	Court of Appeal Settlements

	
	Total number of substantive appeals finalised
	Settlement
	Judgement
	Other

	2005
	399
	66
	323
	6

	2006
	381
	94
	267
	20

	2007
	338
	61
	265
	12


Table 3 (above) outlines the number of cases finalised through settlement and court judgment in the Court of Appeal from 2005-2007.

	District Court of NSW Settlements

	
	Total Cases
	Settlement
	Judgement
	Other (dismissed, discontinued etc.)

	2003
	7800
	4046
	1021
	2733

	2004
	5262
	2230
	1148
	1884

	2005
	4056
	1843
	908
	1305

	2006
	3823
	1258
	1251
	1314

	2007
	3701
	949
	1590
	1162


Table 4 (above) outlines the number of cases finalised through settlement and court judgment in the District Court from 2003-2007.
 

More specifically, the Australian Tax Office ("ATO") has released figures which indicate the rate of settlement in taxation cases. According to the ATO, 2682 taxation cases were reported as settled in the 2004-5 financial year. In the 2005-6 financial year, 2396 taxation cases were reported as settled.
 However, no data is available on the total amount of taxation cases brought to the ATO in each financial year. 
Some data on settlement exists for guarantee cases. A 2003 research report authored by Jenny Lovric and Jenni Millbank notes that few disputed cases settle prior to litigation. However, many guarantee cases settle during the course of litigation. Fifty-nine per cent of solicitors reported that their last guarantor case settled. Barristers, who are far more likely to be engaged in litigation, reported that just less than half of their cases settled.
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Figure 1 (above) highlights the incidence of settlement once litigation has commenced. Both barristers and solicitors were surveyed.
 

4.6
What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

(a)
General Courts
Various factors can affect the number of civil litigation cases that are started and completed in general courts including the availability of ADR, jurisdictional and legislative changes. For example, significant state legislative changes in 2001 and 2002 in the form of the Civil Liabilities Act, dramatically changed the litigious climate in New South Wales. Consequently, 2001 and the first half of 2002, saw a sharp increase in civil litigation, as litigants sought to pre-empt the initiation of tort law reform. This was followed by a reduction in litigation observed following the introduction of the Civil Liabilities Act in New South Wales in 2003.
 
The tables below summarise the matter length of procedures in Federal Court of Australia, Supreme Court of New South Wales and the District Court of New South Wales. 
	Federal Court of Australia: Filings of Major Causes of Action (COA) Including Appeals and Related Actions

	Cause of Action
	2003-04
	2004-05
	2005-06
	2006-07
	2007-08

	Total COAs including Appeals & Related Matters

	Filed
	6,017
	4,494
	6,158
	5,063
	4,579

	Finalised
	6,084
	4,496
	6,253
	5,338
	4,913

	Current
	3,584
	3,582
	3,487
	3,211
	2,877

	Corporations including Appeals & Related Matters

	Filed
	645
	1,003
	2,912
	1,926
	1,700

	Finalised
	558
	792
	2,729
	2,083
	1,698

	Current
	274
	485
	668
	512
	514

	Bankruptcy including Appeals & Related Matters

	Filed
	495
	417
	392
	281
	278

	Finalised
	525
	393
	419
	343
	292

	Current
	193
	217
	190
	128
	108

	Native Title including Appeals & Related Matters

	Filed
	78
	61
	68
	66
	34

	Finalised
	68
	101
	96
	89
	83

	Current
	685
	645
	617
	591
	542

	Total COAs including Appeals & Related Matters and excluding Corporations, Bankruptcy and Native Title

	Filed
	4,799
	3,013
	2,786
	2,790
	2,567

	Finalised
	4,933
	3,210
	3,009
	2,823
	2,840

	Current
	2,432
	2,235
	2,012
	1,986
	1,713


Table 5 (above) outlines the number of matters filed, finalised and currently pending in the Federal Court of Australia over the past five years.

Table 6 (below) outlines the number of matters of various different procedures filed, finalised and currently pending in the Supreme Court of New South Wales over the past five years.

	Supreme Court of New South Wales: Common Law Division - Civil

	Cause of Action
	2003
	2004
	2005
	2006
	2007

	Administrative Law List

	Filings
	112
	118
	116
	183
	145

	Disposals
	125
	114
	128
	131
	195

	Pending Cases as at 31 December
	49
	60
	63
	121
	78

	Defamation List

	Filings
	50
	57
	56
	64
	61

	Disposals
	65
	73
	60
	74
	65

	Pending Cases as at 31 December
	105
	92
	90
	90
	93

	General Case Management List 1

	Contested Filings
	213
	288
	283
	333
	271

	Uncontested Filings
	94
	211
	216
	133
	128

	Total Filings
	307
	499
	499
	466
	399

	Contested Disposals
	527
	442
	414
	375
	442

	Uncontested Disposals
	33
	91
	191
	135
	92

	Total Disposals
	560
	533
	605
	510
	534

	Pending Cases as at 31 December:

	Contested Pending Cases (as at 31 Dec)
	896
	794
	744
	784
	674

	Uncontested Pending Cases (as at 31 Dec)
	61
	127
	116
	77
	62

	Total Pending Cases (as at 31 Dec)
	957
	921
	860
	861
	736

	Possession List

	Contested Filings
	91
	132
	163
	`190
	256

	Uncontested Filings
	2,271
	2,929
	4,710
	5,178
	5,198

	Total Filings
	2,361
	3,061
	4,873
	5,368
	5,454

	Contested Disposals
	97
	103
	124
	162
	196

	Uncontested Disposals
	1,981
	2,823
	3,544
	4,986
	5,722

	Total Disposals
	2,078
	2,926
	3,668
	5,148
	5,918

	Contested Pendings Cases (as at 31 Dec)
	76
	93
	126
	136
	189

	Uncontested Pendings Cases (as at 31 Dec)
	1,031
	1,128
	2,411
	2,702
	2,269

	Total Pendings Cases (as at 31 Dec)
	1,107
	1,221
	2,537
	2,838
	2,458

	Professional Negligence List

	Filings
	101
	117
	114
	142
	152

	Disposals
	204
	157
	183
	162
	139

	Pending Cases as at 31 December
	423
	389
	354
	353
	373

	Summons List

	Filings
	527
	629
	560
	565
	564

	Disposals
	505
	690
	582
	609
	531

	Pending Cases as at 31 December
	425
	379
	360
	331
	368

	Miscellaneous Applications

	Filings
	465
	405
	456
	306
	281

	Disposals
	405
	318
	306
	153
	162

	Pending Cases as at 31 December
	118
	120
	185
	233
	280

	Common Law Division Totals - Civil

	Filings
	3,923
	4,886
	6,674
	7,094
	7,056

	Disposals
	3,946
	4,811
	5,814
	6,788
	7,544

	Pending Cases as at 31 December
	3,467
	3465
	4,450
	4,827
	4,386


	District Court of New South Wales: Civil Caseload

	
	2005
	2006
	2007

	Sydney

	Registered
	4,115
	3,957
	3,736

	Disposed
	4,056
	3,823
	3,701

	Pending
	5,229
	4,613
	4,315

	Residual Jurisdiction

	Registered
	470
	388
	432

	Disposed
	566
	471
	445

	Pending
	321
	238
	225

	Sydney West

	Registered
	293
	279
	260

	Disposed
	364
	257
	268

	Pending
	259
	281
	250

	Major Country

	Registered
	618
	483
	426

	Disposed
	530
	656
	479

	Pending
	980
	616
	562

	Other Venues

	Registered
	633
	662
	654

	Disposed
	889
	720
	705

	Pending
	874
	819
	773

	New South Wales Total

	Registered
	6,129
	5,769
	5,508

	Disposed
	6,405
	5,927
	5,98

	Pending
	7,663
	6,567
	6,125


Table 7 (above) outlines the number of matters filed, finalised and currently pending in the District Court of New South Wales over the past three years.

Further detailed statistics regarding civil litigation cases and procedures are provided in the annual reports of the Federal Court of Australia, Supreme Court of New South Wales and the District Court of New South Wales. 
(b)
Ombudsman

The Ombudsman is an impartial body which seeks to ensure that public agencies fulfil their functions properly, and improve their delivery of services to the public. The Ombudsman receives complaints from the public on the service delivery of these organisations, and attempts to resolve these problems through negotiation with the agencies involved.  There are ombudsman at both Federal and State level to receive complaints within the relevant jurisdiction.
Federal Ombudsman Complaints handling
[image: image2.emf]
Figure 2 (above) outlines the time taken to finalise all approaches and complaints to the Federal ombudsman from 2003-04 to 2007-2008.

	Written Complaints Received by NSW Ombudsman

	
	2003-04
	2004-05
	2005-06
	2006-07
	2007-2008

	Received
	9,167
	10,714
	10,304
	9,692
	9,320

	Finalised
	9,159
	10,866
	10,096
	9,576
	9,544


Table 8 (above) outlines formal complaints and notifications received and finalised by the NSW ombudsman over the last years.
 
(c)
Dust Diseases Tribunal

The Dust Diseases Tribunal of New South Wales (DDT) is a specialised tribunal specifically aimed at resolving dust diseases claims. The DDT expeditiously resolves claims in tort for negligence relating to death or personal injury from specified dust diseases and conditions.
	Dust Diseases Tribunal Caseload

	Calendar Year
	Total Received
	Total Completed
	Total On Hand For Hearing

	1989
	104
	2
	102

	1990
	120
	68
	155

	1991
	150
	112
	195

	1992
	121
	112
	204

	1993
	383
	142
	445

	1994
	147
	154
	438

	1995
	199
	196
	441

	1996
	204
	176
	469

	1997
	199
	245
	423

	1998
	227
	226
	424

	1999
	188
	216
	396

	2000
	322
	244
	474

	2001
	478
	375
	577

	2002
	517
	427
	667

	2003
	455
	446
	681


Table 9 (above) outlines the caseload of the DDT since its inception in 1989 to 2003.

(d)
Administrative Appeals Tribunal
The Administrative Appeals Tribunal (AAT) is a specialised Federal tribunal that provides independent merits-based reviews of administrative decisions that is 'fair, just, informal and quick'.

	Administrative Appeals Tribunal Caseload

	Applications
	2005-2006
	2006-2007 
	2007-2008 

	Lodged
	8,617
	7,358 
	6,312 

	Finalised
	8,091
	7,297
	7,237

	Applications
	8,174
	8,173 
	7,191


Table 10 (above) outlines the statistics of applications  to the AAT that were lodged, finalised and currently pending over the last three years.

(e)
Australian Human Rights Commission
The Australian Human Rights Commission was formerly known as the Human Rights and Equal Opportunities Tribunal ("HREOC"). Amongst educative and policy roles, the Commission is the central body that receives and investigates complaints of discrimination and breaches of human rights under Federal laws.
	HREOC Caseload

	
	2004-05
	2005-06
	2006-07
	2007-2008

	Received
	1,241
	`1,397
	1,779
	2,077

	Finalised
	1,233
	1,205
	1,656
	1,883


Table 11 (above) outlines the national complaints received and finalised over the last four years.

4.7
What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

Australian common law provides no basis for a general right of appeal from decisions of trial courts. However, statutory provisions in each jurisdiction provide both grounds and avenues of appeal in both civil and criminal cases. For example, s 24(1) of the Federal Court of Australia Act 1976 (Cth) provides that:

(1)
[subject to certain exceptions], the Court has jurisdiction to hear and determine: 

(a)
appeals from judgments of the Court constituted by a single Judge; 
(b)
appeals from judgments of the Supreme Court of a Territory (other than the Australian Capital Territory or the Northern Territory); and 
(c)
in such cases as are provided by any other Act, appeals from judgments of a court (other than a Full Court of the Supreme Court) of a State, the Australian Capital Territory or the Northern Territory, exercising federal jurisdiction; and 
(d)
appeals from judgments of the Federal Magistrates Court exercising original jurisdiction under a law of the Commonwealth [subject to certain exceptions]
This general statutory grant of authority to hear appeals has left it up to the courts to enunciate the principles governing appellate review. These will be surveyed below. 

By contrast, the statutory grant of a right of appeal is more elaborate in New South Wales. The Supreme Court Act 1970 (NSW) provides in s 75A(1)  that '[subject to certain exceptions] this section applies to an appeal to the Court and to an appeal in proceedings in the Court.' Subsection (6) provides that '[t]he Court shall have the powers and duties of the court, body or other person from whom the appeal is brought, including powers and duties concerning: 

(a)
amendment,
(b)
the drawing of inferences and the making of findings of fact, and
(c)
the assessment of damages and other money sums.'

The New South Wales legislation also provides the threshold for allowing an appeal. Subsection (10) provides that '[t]he Court may make any finding or assessment, give any judgment, make any order or give any direction which ought to have been given or made or which the nature of the case requires.' 

(a)
Restrictions applying to appeals
(i)
Nature of the question raised by the judgment at first instance 

The nature of the question raised by the judgment at first instance may restrict the opportunity of a successful appeal or may prevent an appeal altogether. 

If the judgment below was given in the exercise of discretion, there is a strong presumption in favour of the correctness of the decision.
 It is not enough for the appeal court to consider that, if it had been in the position of the court below, it would have taken a different course. It must appear that some error has been made in exercising the discretion.
 If, in making the decision the primary judge acted upon a wrong principle, was guided or affected by extraneous or irrelevant matters, was mistaken as to the facts, did not take into account some material consideration or gave inadequate weight to relevant considerations then the decision should be reviewed and the appellate court may exercise its own discretion in substitution for that of the primary judge if it has the materials for doing so. Whether the order of the court below was made in the exercise of discretion, and is thus subject to the restrictions that apply to the review of decisions of that kind, is a question that an appellate court may be required to determine.
 If the order was not discretionary, the court will decide the appeal according to its own opinion of what is the correct order, giving proper weight to the decision from the court below, including the reasons for the decision and any findings of fact of the judge.
 An order is discretionary in the relevant sense if it depends on the application of a very general standard which calls for an overall assessment in the light of factors identified or recognised as relevant in the particular case, each of which in turn calls for an assessment of circumstances.
 The onus borne by an appellant seeking to disturb a decision made in the exercise of a discretionary power is a heavy one.
 A decision made in the exercise of judicial discretion is to be distinguished from a conclusion as to what inferences may properly be drawn from the primary facts. In the latter case, the trial judge enjoys no superior position, and the appeal court may give effect to its own opinion.

There is a material difference between the exercise of a discretion which determines substantive rights and the exercise of a discretion on a point of practice and procedure. The restraint which an appeal court will exercise before reviewing a discretionary decision of any kind is even greater in the latter case.
 

(ii)
Appeal by leave

An appeal does not lie from an interlocutory judgment or order without leave, either of the appeal court or the court of first instance.
 The essential difference between an interlocutory decision and a final one is that the former is a direction given by the court in relation to the conduct of a proceeding and the latter is the determination of the court to grant or not to grant the plaintiff relief in redress of the grievance for which the proceeding was brought. Whether a judgment or order is final or interlocutory depends on the nature of the order made, not the nature of the application made to the court.
 The test is whether the order, as made, finally disposes of the rights of the parties.

Where leave to appeal is required, the grant of leave goes to jurisdiction and is not a requirement which by consent the parties may dispense with.
 On an appeal against a final judgment, it is usually open to the appellant to contest, provided the proper procedure is followed, the correctness of any interlocutory or other order made as a step in the proceedings leading up to the final judgment.

In Australia, judicial opinion on the question of when to grant leave to appeal from an interlocutory decision is not entirely uniform.
 In the Federal Court, the general rule is that leave will be refused unless the applicant for leave can show that the decision was wrong, or at least attended with sufficient doubt to justify the grant of leave, and that substantial injustice would be done if the decision was to stand.
 The two criteria are cumulative. If the order is correct there could be no substantial injustice, but if the order is not correct or is of doubtful correctness, that is not sufficient and it must also be shown that it causes a substantial injustice.
 Error of law in the order does not of itself constitute substantial injustice; it is the result flowing from the erroneous order that is the important matter in determining whether substantial injustice will result.
 

The practice in New South Wales is that, special cases apart, reasons are not given for the grant or refusal of leave to appeal.
 

(b)
Statutory limitations 

(i)
Federal Court of Australia

Applications for leave to appeal to the Full Federal Court from a judgment where an appeal lies only with leave are to be filed within 21 days after the judgment was pronounced or a later date fixed for the purpose by the court or judge who pronounced the decision.

An appeal is instituted by filing a notice of appeal.
 The notice of appeal shall be filed and served: 

(a)
within 21 days after: 

(i)
the date when the judgment appealed from was pronounced; 

(ii)
the date when leave to appeal was granted; or 

(iii)
any later date fixed for that purpose by the court appealed from; or 

(b)
within such further time as is allowed by the Federal Court.
 

A notice of cross-appeal shall be filed within 21 days after the service of the notice of appeal or within such further time as the court allows.
 A cross-appeal may only be brought from part of a judgment; where the whole of a judgment is sought to be set aside or varied a notice of appeal must be filed and served within the time provided for a notice of appeal.

(ii)
Supreme Court of NSW Civil appeals from the General Division of the Local Court

Section 73(1) of the Local Courts Act 1982 (NSW) provides that a party to proceedings who is dissatisfied with a judgment or order of the Local Court has a right of appeal to the Supreme Court where the judgment or order is ‘erroneous in point of law’.

Section 74 of the Local Courts Act provides that leave of the Supreme Court must be granted to appeal against:

· question of ‘mixed fact and law’;

· an interlocutory judgment or order;

· a judgment or order made by consent of the parties; and

· an order as to costs only.

Importantly, there is no right of appeal from an error which is exclusively an error of fact.

A summons for appeal must be filed: 
· within 28 days after the ‘material date’ (usually the date of the order or judgment);

· if the appeal relates to the decision of a judicial officer, within such further time as the judicial officer may allow, so long as the application for such further time is within 28 days after the material date; or

· within such further time as the Supreme Court may allow.

An application for an extension of time under r 50.3(1) of the UCPR must form part of the summons commencing the appeal.
 Similar time stipulations apply to cross appeals
 and applications for leave to appeal and cross appeal.

Rule 50.4 of the UCPR sets out the requirements of the summons commencing the appeal.

(iii)
Supreme Court of NSW Civil appeals from the District Court and from the Supreme Court

Appeals from the civil jurisdiction of the District Court are heard in the Court of Appeal.
 However, some appeals are as ‘of right’, and other appeals require leave of the court.

Pursuant to section 127(2) of the District Court Act 1973 (NSW), the following appeals require leave:
· an appeal from an interlocutory judgment or order;

· an appeal from a judgment or order as to costs only;

· an appeal from a judgment or order in respect of an application for summary judgment; 

· an appeal from a final judgment or order other than an appeal, that involves a matter at issue, or any claim, demand, question regarding property or civil right of less than $100,000.

Conversely, any final order or judgment involving a matter or issue to the value of $100,000 or more, or any claim, demand or question respecting any property or civil right of $100,000 or more does not require leave. Further, section 127(1) of the District Court Act states that ‘[a] party who is dissatisfied with a Judge's or Judicial Registrar's judgement or order in an action may appeal to the Supreme Court’.

Pursuant to section 48 of the Supreme Court Act 1970 (NSW), appeals from the District Court to the Supreme Court are dealt with by the Court of Appeal.

The provisions of section 127 of the District Court Act do not apply to victims' compensation appeals heard by the District Court under subsection 142A-F of the District Court Act.

A notice of appeal must be filed and served on each necessary party: 

· if the notice of appeal is filed pursuant to leave to appeal - within 7 days after leave is given or such other time as the Court may fix, or 

· if a notice of intention to appeal has been filed and served and the notice of appeal is not filed pursuant to leave, or 

· if a notice of intention to appeal has not been filed and served under this Part and the notice of appeal is not filed pursuant to leave to appeal - within 28 days after the material date or such other time as the Court may fix.

The court has discretion to extend the period for filing and service of the notice of appeal.

If the respondent to an appeal wishes to cross-appeal, the cross-appeal must be filed and served as follows:

(o) if the notice of cross-appeal is filed pursuant to leave to cross-appeal - within 7 days after leave to cross-appeal is given or such other time as the Court may fix, or 

(p) in any other case - within: 

(i) 14 days after the filing of a summons seeking leave to appeal or a notice of appeal, whichever is the earlier, or 

(ii) such other time as the Court may fix.

A respondent to an appeal may file a notice of contention. A notice of contention seeks to argue that the decision of the trial judge should be affirmed on grounds other than those relied on by the trial judge. A notice of contention must be filed and served within 28 days of the notice of appeal, unless leave is given by the court.

The appellant must file appeal books containing materials relating to the appeal and to the case at first instance.

(c)
Security for Costs 

An appellant may be required to give security for the costs of an appeal. The power to order security is conferred by rules of court and is exercisable by the appellate court or a judge of the appellate court.
 The appellant may be ordered to give security whether the appellant was the plaintiff or defendant at first instance.

(d)
Restrictions arising from the conduct of the appellant

The availability of appeals or the arguments of grounds on appeal may also be restricted by the conduct of the appellant at trial. Upon the hearing of an appeal the appellant is to an extent bound by the way in which it conducted proceedings in the court below. An appellate court will not allow a point to be raised for the first time on appeal, if evidence could have been given which could have prevented the point from succeeding if the point had been raised in the court below.
 It makes no difference that since the hearing in the court below the law in relation to the point has been declared to be different from what the parties believed.
 A new point of law may not be raised on appeal if the point is necessarily one which can only be determined after further evidence of a kind that would not have itself justified the appellate court ordering a new trial.
 If all the facts have been established beyond controversy or if the point is one of construction or of law in respect of which the facts could not be, and are not controversial, so that the respondent could not have wished to call evidence in response to the new point, then a court of appeal may find it expedient and in the interests of justice to entertain the point, but otherwise the rule is strictly applied.
 

A party who has conceded or abandoned an argument or ground of objection at trial will not be allowed to make the validity of what was conceded or abandoned the basis for overturning the result of the trial.
 However, the party might be permitted to raise the matter on appeal if it was entirely a question of law, and so could not have been cured by further evidence.
 A new trial will not be granted on the ground of the improper admission of evidence if the party applying did not object to the evidence at trial.
 Conversely, a party will not be permitted to argue on appeal that evidence which the party had led at the trial, and on the basis of which the trial was conducted, was irrelevant and ought to have been ignored.
 In deciding whether or not an objection sought to be made on appeal was raised at trial no narrow or technical view should be taken.
 It may be necessary to look at the actual conduct of the proceedings to see whether the objection was or was not taken.

After judgment an appellant may so conduct himself or herself as to lose the right of appeal through application of the principle of estoppel, or release at law or in equity, or some other principle.
 The right to appeal would be lost by election if the appellant chose to exercise another right which was truly alternative to it.
 There is no election if pending an appeal brought to secure a larger award of damages, the appellant obtains payment of the judgment amount and costs.
 

After trial with a jury, the omission of the party applying for a new trial to take objection at the trial to the misdirection or non-direction of the judge to the jury may be relevant in determining whether the error has occasioned a substantial wrong or miscarriage.
 The absence of an objection to the misdirection by the judge may thus deprive the error of the character of a substantial wrong or miscarriage.
 Conversely, the refusal of the judge to redirect the jury after objection may give the error that character.
 

(e)
Are Appeal Courts Bound by Findings of Fact at First Instance?

The principles governing the appellate review of decisions of fact in civil cases in Australia differ depending on whether the decisions of fact are made by a jury or by the trial judge.

(i)
Jury

An appellate court to which an appeal lies by way of rehearing will generally be more reluctant to review the verdict of a jury than a finding of fact made by a judge. One reason is that in contrast to a judge, a jury does not give reasons for its decision.
 Another is the nature of the jurisdiction exercised by the appellate court. On an application to set aside the verdict of a jury and for an order for a new trial the appellate court is limited to inquiring whether the jury discharged its duty.
 

The evidence in its totality must preponderate so strongly against the conclusion favoured by the jury that it can be said that the verdict is such that reasonable jurors could not have reached it.
 The appellate court will take the view of the evidence most favourable to the respondent and, to succeed, the appellant must establish that on such a view of the evidence a reasonable jury, properly directed and confining itself to relevant considerations, could not have failed to find against the respondent.
 The appellate court must take into account that the jury had the benefit of observing the demeanour of the witnesses in estimating the weight of their evidence.
 

However, the use of a jury in civil proceedings in Australia has become increasingly rare. This has led commentators to note that the civil jury has become "effectively defunct".
 This response will therefore concentrate upon the review of findings of fact by trial judges. 

(ii)
Trial Judge
If the facts were in dispute at trial, the party against whom judgment was given on the basis of the findings of fact made by the judge may appeal to an appellate court on the ground that the findings were erroneous and that, if the facts had been found correctly judgment would have gone the other way.
 If the decision on the facts is shown to be wrong, the appellate court must set aside the judgment and give the judgment that ought to have been given in the Court below. It is the function and duty of the appellate court to decide for itself the true effect of the evidence so far as the circumstances enable it to deal with the evidence as it appeared in the court of first instance.
 

Even where the finding of fact which is challenged depended on the observation by the trial judge of the demeanour of witnesses, the appellate court cannot excuse itself from the task of weighing conflicting evidence and drawing its own inferences and conclusions.
 Historically, appellate courts have established a strong de facto presumption in favour of the trial judge's verdict in so far as findings of fact are concerned, especially where the finding of fact was based in whole or in part upon the judge's assessment of witness credibility.
 However, this doctrine has been attenuated following the High Court's decision in Fox v Percy
 and subsequent cases.
 In Fox v Percy, a majority of justices expressed scepticism of the justifications offered for a presumption in favour of the trial judge's findings of fact, particularly concerning evaluation of witness credibility.
 The current position appears to be that appellate courts may reverse the trial judge's determinations of fact if the appellate court considers that they are inconsistent with the objective facts and inferences properly drawn from them, regardless of whether or not the trial judge's determinations were based upon an assessment of witness credibility.
 
(f)
Statistics of Appeals

While statistics relating to the percentage of cases appealed in Australian courts are not available, below are the numbers of appeals dealt with by the NSW Court of Appeal and the Full Federal Court of Australia. 

	Court of Appeal (NSW)

	
	2003
	2004
	2005
	2006
	2007

	Filings

	Appeals and applications for relief
	485
	516
	442
	319
	377

	Applications for leave to appeal
	330
	287
	285
	213
	206

	Net new cases
	761
	760
	690
	494
	56 4

	Disposals

	Appeals and applications for relief
	443
	47
	456
	402
	338

	Applications for leave to appeal
	317
	273
	320
	239
	218

	Net disposals
	703
	728
	739
	603
	537

	Pending cases at 31 December 2007

	Appeals and applications for relief
	331
	350
	336
	253
	292

	Applications for leave to appeal
	175
	189
	154
	128
	116

	Total
	506
	539
	490
	381
	408


Table 12 (above) outlines the numbers of appeals heard by the Court of Appeal (NSW) from 2003 to 2007.

	Federal Court of Australia

	
	2003
	2004
	2005
	2006
	2007

	Total Appeals & Related Actions - (ex. Corporations, Migration & Native Title Appeals & Related Actions)

	Filed
	494
	380
	259
	366
	454

	Finalised
	385
	547
	290
	349
	482

	Current
	351
	184
	153
	192
	164

	Corporations Appeals & Related Actions

	Filed
	10
	19
	14
	37
	22

	Finalised
	9
	13
	10
	37
	32

	Current
	7
	13
	17
	18
	8


Table 13 (above) outlines the numbers of appeals heard by the Federal Court of Australia from 2003 to 2007.

Statistics comparing the costs of a trial to the costs of an appeal are not available.  However, anecdotally it would seem that costs of an appeal are perhaps in the order of 10 % more, as if the percentage of recovery.  This is due to generally more senior legal practitioners being empowered to consider more complex issues in a shorter time frame.
4.8
What reforms can be recommended?
There are numerous areas in the existing state and federal litigation framework that require reform in order to increase access to legal services and address the excesses in legal costs. Novel methods of providing legal services are being explored in an effort to improve the current state of affairs.
(a)
Access to Justice

There are a multitude of factors that are inhibiting, preventing or creating prohibitive costs in achieving access to justice in civil litigation. Many issues relating to the underlying problems of legal costs and access to justice were highlighted in the Woolf Report
 during the 1990s. Although this report proved influential in Australian civil law, several factors such as fear of adverse costs awards, open ended methods of calculating legal fees, failures to limit the breadth and complexity of disputes and insufficient ADR alternatives remain problematic. Moreover, these factors predominantly involve the conduct of the litigation participants, the business practices of the legal profession and the legal and procedural framework of the litigation, which requires reform.

Issues of costs continue to pervade the accessibility to both courts and justice in civil litigation and there is no simple solution. However, the Victorian Law Reform Commission has recently investigated the issue of costs in civil litigation and formulated the following objectives that appear relevant to both New South Wales and Federal legal practice: 
· improving primary standards of conduct of participants in the civil justice system;

· accelerating disclosure of information and documents;

· enhancing judicial management of cases and the conduct of trials;

· reducing the incidence and duration of interlocutory hearings and appeals;

· increasing the determinacy of sanctions for procedural default;

· facilitating greater use of mediation and other alternative dispute resolution mechanisms;

· improving mechanisms for the judicial resolution of issues likely to be dispositive of the proceedings; and

· achieving a greater level of certainty or “proportionality” in relation to both solicitor-client and party-party costs.

(b)
Recommendations in NSW

An inquiry into the legal costs structure commissioned in 2004 culminated in the 'Report: Legal Costs in New South Wales' in 2005.
 This report focused on legal practitioner's fees and charges as a component of the wider problems of rising costs of access to legal services and made recommendations based on three fundamental principles: 

· In the short to medium term, improving communication and transparency of information between lawyers and their clients. This will lead to better management of their mutual expectations, and should, over time, reduce opportunities for dissatisfaction.

· In the medium to longer term, encouraging cultural change in the legal profession, reducing the dominance of time billing as a price mechanism and moving toward more actively negotiated and more directly value-based remuneration.

· In the medium to longer term, providing information to the market which will help to reduce the information asymmetries which currently distort it.

These principles provide an overall framework that appropriately addresses the wider issues of access to legal services and access to justice beyond the prohibitive legal costs. There is a strong emphasis on the role of the legal practitioner and the responsibilities and obligations required to improve satisfaction with legal services.
The recommendations of the report were as follows:
1.
Where compulsory disclosures are included in a costs agreement or other contract between a practitioner and a client, they should be required to be set out in a separate schedule or annexure.
2.
Practitioners should be required to provide a standard form rights notice to all clients at the time of retainer, other than clients which are public companies or government instrumentalities.

3. 
The rights notice should include at least:

(a) A statement of the client’s right to receive bills;

(b) A statement of the client’s rights to have bills assessed;

(c) A statement of the circumstances under which a solicitor may transfer moneys held in trust to the solicitor’s office account;

(d) Explanations of the terms “disbursement”, “party/party costs” and “solicitor/client costs”;

(e) Details of how party/party costs may be recovered;

(f) A summary of the practitioner’s rights, including the right to exercise a lien, if bills are not paid.

4.
A practitioner should be required to disclose to a client the existence and nature of any relationship between the practitioner, the practitioner’s firm or any member of the practitioner’s firm and any service provider proposed to be retained to provide services for which the client will be charged.

5.
No practitioner, or practitioner’s firm, should be permitted directly or indirectly to make a profit on disbursements.

6.
Practitioners should not be permitted to charge separately for disbursements in the nature of overheads (i.e. other than payments to independent third parties unrelated to the practitioner or any member of his or her firm).

7.
Where a practitioner proposes to retain a third party expert, other than another legal practitioner, on behalf of a client; and the practitioner expects that that expert’s fees will exceed $1000; then the practitioner should be required to:
· obtain an estimate of the expert’s fees: 
· provide that estimate to the client; and 

· obtain the client’s consent prior to retaining the expert. 

An exception should be provided for urgent situations.

8.
A working group, including representatives of the Law Society, the Bar Association and the Office of the Legal Services Commissioner, should be established to develop guidelines as to the circumstances in which barristers may charge cancellation fees.

9.
Developments in mass plaintiff litigation should be closely monitored to identify any need for further amendments to the disclosure and costs provisions of the Legal Profession Act.

10.
The Solicitors’ Rules should be amended to provide that, otherwise than in exceptional circumstances and with the express consent of the client, a solicitor acting for a client in whose favour party/party costs have been awarded should not be entitled to payment of his or her own solicitor/client costs until the payment of the party/party costs has been resolved, by agreement or by assessment of a bill.

11.
Where a practitioner fails to make the compulsory disclosures, and also fails to comply with any acceptable alternative regime, the practitioner should be permitted to recover only fees calculated on the basis of the fair and reasonable value of the work, less 20%.

12.
Where a practitioner fails to provide an updated estimate, and the costs billed exceed the estimate originally provided, the practitioner should not be permitted to recover fees billed in excess of that estimate except as assessed on the basis of the fair and reasonable value of the work, less 20%.

13.
Where a practitioner who has exceeded an estimate subsequently provides an updated estimate, the practitioner should be entitled to recover fees calculated in accordance with the provisions of his or her retainer from the fourteenth day after the date of provision of the updated estimate.

14.
Where a costs assessor is of the opinion that a practitioner has failed to comply with the disclosure requirements of the Legal Profession Act, the Costs Assessor should be required to refer the matter to the Legal Services Commissioner for consideration.

15.
A practitioner who has failed to comply with the disclosure requirements should not be permitted to commence or maintain fee recovery proceedings until the bills in question have been assessed. Any proceedings which have been commenced should be required to be withdrawn within 14 days of receipt of notification of the application for costs assessment.

16.
Practitioners should be permitted to comply with a statutorily provided budgeting process as an alternative to the compulsory disclosure regime.

17.
That, to be acceptable, a budget should be required to:

(a) Identify the stages of the matter and the tasks to be undertaken within each stage, and to allocate a cost to each task;

(b) Identify likely disbursements and allocate a cost to each;

(c) Specify the intervals, not less than quarterly, at which the budget is to be reviewed;

(d) Specify the allocation of risk if the budget is exceeded;

(e) Provide a rights statement;

(f) Set out the agreed billing intervals;

(g) Detail the rates of interest if any to be charged on unpaid bills;

(h) Nominate a managing lawyer responsible for negotiation and compliance with the budget and with whom the client can speak about either transactional or budgetary matters.

18. 
Budgets should be required to be updated at least quarterly.

19. 
Budgets should be required to be evidenced in writing and signed by the client.

20.
A practitioner should not be permitted to charge for preparing or updating a budget.

21.
Section 318 of the Legal Profession Act should not apply to budgeted matters.

22.
A separate budget should be required to be prepared for each matter or case, even if for the same client.

23.
A practitioner should be entitled to enforce a bill issued in accordance with a budget in the usual way.

24.
On assessment a practitioner should be entitled to recover costs calculated in accordance with a compliant budget, provided that the costs assessor considers the budget to have been fair and reasonable at the time it was agreed. 

25.
If a costs assessor forms the view that a budget was not fair and reasonable at the time it was agreed, the practitioner should be entitled to recover his or her fair and reasonable costs for work actually done.

26. 
Costs assessors should be required to refer to the Legal Services Commissioner any matter in which they consider a budget to have been grossly inflated.

27. 
Where a practitioner fails to negotiate an updated budget within the time specified in the existing budget, the practitioner’s fees for all work done after the date on which the budget should have been updated should be assessed on the basis of the fair and reasonable value of the work, less 20%.

28. 
Where a practitioner who has failed to negotiate an updated budget subsequently does so, the practitioner should be permitted to recover fees according to the updated budget as and from the date on which the updated budget is agreed.

29.
If recommendations 16 to 28 inclusive are adopted, a working party should be convened to address the most appropriate methods for their implementation.

30. 
Practitioners should be required to render a final account in any matter no later than six months after completion of the matter.

31. 
A practitioner should not be entitled to charge interest on any final bill rendered later than six months after the completion of a matter.
32.
Each bill rendered by a legal practitioner should be required to:

(a) set out the total amount billed in the matter to the date of the bill;

(b) express that amount as a percentage of the amount of the most recent estimate or budget provided to the client; and

(c) refer the client to the rights notice provided at the commencement of the retainer.

33.
Legal practitioners should be required to provide their clients with bills no less frequently than quarterly, unless they have agreed to bill only at the completion of the matter.

34.
Where a practitioner and client agree that bills will not be rendered until the conclusion of a matter, the practitioner should be required to provide the client with a statement of accrued costs and disbursements at least quarterly.

35.
Each statement of accrued costs and disbursements should be required to express the amounts accrued as at the date of the statement as a percentage of the total amount referred to in the estimate or budget last provided to the client.

36. 
Practitioners who carry the costs of professional fees and disbursements throughout the course of a matter should be entitled to charge interest on those fees at the rate allowed by the Supreme Court.

37. 
A formal and independent research capacity should be established within the Office of the Legal Services Commissioner to examine and publicly discuss issues of law firm economics and legal practice management, and their economic impacts on the overall legal and justice systems.

(c)
Pro Bono

Speaking at the 2008 Sydney conference, Martin CJ of the Supreme Court of Western Australia saw equal access to justice as a key issue facing the Australian civil justice system. Projecting into the year 2020, Martin CJ believed that: 

“The provision of pro bono legal services will be more and more important, and will become an institutionalised part of private legal practice...” 

As predicted by Martin CJ, pro bono legal services are becoming increasingly widespread throughout major NSW law firms. Although pro bono has long been part of Australian legal professional practice, it is only the last decade that has seen the significant growth of pro bono through more structured and organised programs, and through the creation and expansion of formalised pro bono schemes, including referral schemes.
 In 2007, the National Pro Bono Centre (the Centre) launched the Pro Bono Aspirational Target for Australian lawyers. The Target (of at least 35 hours per lawyer per year) has been endorsed by law firms, barristers and solicitors, and as of December 2007, the scheme covered over 3000 lawyers.
 More specifically, a survey conducted by the Centre in December 2007 revealed that 78% of the 327 NSW solicitors surveyed had undertaken pro bono legal work in the past 12 months.
 These figures are demonstrative of the importance that pro bono work holds amongst Australian legal practitioners. 

Yet even as pro bono schemes are becoming more and more prevalent, there are still areas which are in need of improvement. As mentioned earlier in this questionnaire, “the responsibility of providing these pro bono legal services without expectation of a fee does not appear to be spread evenly through at profession, either on a geographical basis or on the basis of the size of practice.”
 The Victorian government has included a condition in their Law Firm Panel Services contract that obliges the firm to spend a percentage of the amount they receive in legal fees from the government on pro bono legal services. This percentage can be negotiated by the firm in the tender process, and so can be altered according to the circumstances of each firm. This system could be introduced in NSW in order to persuade more firms to participate in pro bono schemes. 

In his 2007 report “Funding Litigation: The Challenge,” John Corker notes that:

“The cost of disbursements, and the procedures for applying for disbursement funding, can act as a barrier to various forms of pro bono activity.”

Although Corker admits that State disbursement and full litigation funding schemes provide assistance to pro bono litigants in some areas of civil litigation, he argues that: 

“The availability of funding is limited [and] application for assistance sometimes can only be made after the disbursement cost has been incurred...the funds apply application fees, means and merits tests, and assistance can be limited to cases involving the likelihood of recovering damages...much pro bono litigation is not seeking an order for damages.” 

Corker’s criticism indicates that pro bono funding needs to be flexible enough to suit different litigants’ individuals needs and circumstances. Possible means of reform include: 

· Government-supported amendment of court rules that allows litigants automatic exemption from fees for pro bono matters.

· Greater inter-professional cooperation between expert witnesses and lawyers. For example, the Australian Medical Association (NSW) Ltd keeps a record of practitioners who may be willing to occasionally provide free medical opinion and reports via the NSW Law Society pro bono scheme.

Alternative avenues that may be explored to overcome prohibitive legal costs include litigation funding from charitable organisations outside the legal profession. Charitable organisations have long played a not-for-profit
 role in supporting human services in Australia. The funding sources and expenditure, size and assistance offered by such organisations can vary and there are over 10 000 charitable organizations operating independently from the government in Australia. Amongst the many services provided by charitable organisations, advocacy, referral, counselling and other legal services make up a vital component.
 

(d)
Conditional fee agreements

For Martin CJ, “contingency fees...will continue to provide access to justice in some significant work areas – such as personal injury.”
 As His Honour mentions, conditional cost agreements are valuable because they allow impecunious litigants the opportunity to pursue valid claims through the justice system. As discussed in section 3.1 of this questionnaire, conditional costs agreements are legal in NSW, and are regulated by section 323 of the Legal Profession Act.
 Although practitioners are prohibited from entering into contingency agreements,
 litigation-funding companies ("LFCs") are not. As a result, Australian LFCs have emerged to promote and fund class action litigation. These organisations receive a share of the award if the case succeeds. According to the Discussion Paper published by the Standing Committee of Attorneys-General ("SCAG") in 2006, there are currently five “for profit” LFCs in Australia.
 
Although Martin CJ anticipated that personal injury cases would attract conditional cost agreements, SCAG notes that in NSW, “LFCs are generally not involved in personal injury type matters or other smaller claims, as the associated costs and risks make them unviable.”
 

Conditional costs agreements and litigation funding schemes are valuable because they ensure access to justice for some meritorious claims which would otherwise be abandoned. Moreover, funding companies provides low risk, uniform recovery for all creditors. This would not be the case if each creditor was left to finance the case according to his or her personal resources. By only claiming fees if the case succeeds, LFCs encourage solicitors to represent their clients to the best of their abilities. Similarly, the litigation funding system empowers LFCs to supervise the provision of legal services, and ensure that costs are kept to a minimum. In this way, the use of a third party is able to ensure efficiency in the legal system. 
However, LFCs also pose certain challenges to the NSW legal system. According to the Legal Profession Act (Vic), a Victorian legal firm or practitioner cannot enter into a conditional costs agreement involving uplift fees unless the partner or practitioner has a reasonable belief that the matter will be successful.
 No such provision exists in NSW. If we were to introduce this restriction in NSW legislation, we might dispel some concerns caused by potential conflicts between the lawyer’s financial interest in winning the case, and his or her obligations to the court. Further, this prohibition would discourage unmeritorious litigation by ensuring that only legitimate cases reach the courts. 
Another difficulty with LFCs relates to the potential vulnerability of the plaintiffs involved. In many cases, plaintiffs will not always have legal knowledge, and so may not be well-placed to negotiate a funding contract, assess the terms to which they agree, or retain necessary control over the proceedings. By ensuring that their work is made clear and transparent to clients, LFCs and associated firms can offer consumers appropriate legal protection. 

Further, Dr Peter Cashman notes that “conditional fee arrangements and commercial litigation funding have superseded legal aid arrangements in many areas of litigation.”
 The difficulty with this development is that the costs borne by clients and losing parties have now dramatically increased. Although conditional costs agreements ostensibly facilitate access to the courts, lawyers who may have been prepared to work at relatively modest rates are now able to “recover (in the event of success) higher ‘commercial’ hourly rates, success fees, interest and disbursements which include a substantial profit element… In the case of litigation funders they may recover a substantial percentage of the amount recovered in the litigation.”
 Indeed, the 2006 submission made by the Law Society alleges that “there is no evidence which [indicates] that the availability of conditional fee agreements [has] reduced the cost of legal services or enhanced access to justice.”

Yet as Dr Cashman points out, conditional fee agreements and LSCs have to recover high fees in successful cases if they are to justify the non-payment of cases that are lost. By promoting pro bono schemes and similar legal arrangements, law firms and government initiatives might more successfully reduce the cost of litigation.  
(e)
Alternative Dispute Resolution ("ADR")
Recently, ADR procedures have developed which allow parties to avoid the costs associated with the Australian Court system altogether, such as 'private courts'
 and the Collaborative Law Process.
 It is likely that this trend towards de-centralising the courts' role in the resolution of civil disputes will continue as a response to the need to reduce costs and delay.

(f)
Private Courts 

"Private organisations could be licensed to provide court services in certain matters up to the jurisdictional limit of the Supreme Court. The adjudicating officers would need to meet qualification standards. Legal obligations relating to natural justice, confidentiality and the avoidance of conflicts of interest would also be imposed. Appeals from the decisions of private courts would be to the District Court or a single judge of the Supreme Court, depending on the amount involved. Procedural fairness in private courts also could be subject to judicial review by the Supreme Court. Judgments in private courts would be enforced by registration in the appropriate court of civil jurisdiction depending on the amount involved. A private court could decide its own costs regime." 
 
(g)
Collaborative Law

Collaborative Law in is primarily used in family law however, the process is suited to resolving many types of disputes, especially where there is a need for continuing relationships between the parties. Civil and commercial disputes including partnership agreements, commercial contracts, workplace relations, building and construction, interests in land, planning and environment, and wills and estates are all suitable for the use of the Collaborative process to manage and resolve disputes.
 

The essential feature of collaborative law is that the parties and their legal representatives formally agree not to go to court and to seek a negotiated solution. During the negotiation, other professionals (such as a counsellor, child specialist or financial advisor) may be used to assist the parties to resolve the matter. If, ultimately, a negotiated settlement is not reached and court proceedings have to be commenced, the lawyers (and any other professionals) involved are disqualified from taking any further part in the process. 

5.
Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

5.2
Small claim: repayment to a consumer of €200 price paid for product not delivered.

In New South Wales a claim by a consumer for recovery of this amount in respect of the failure to supply goods would ordinarily be lodged in the Consumer, Trader and Tenancy Tribunal ("CTTT").  The CTTT is established under the auspices of the Australian Competition and Consumer Commission pursuant to the Consumer Claims Act 1998 (NSW) and the Consumer Trader and Tenancy Tribunal Act 2001 (NSW).  
A consumer claim would be brought in the General Division where the applicable jurisdictional limit is A$30,000
 and the filing fee is A$77 on claims such as this which are less than $10,000.

In most cases, legal representation is not permitted
, and matters proceed initially by way of conciliation, followed by a hearing in the event that settlement cannot be achieved.

Consequently, there are usually no significant legal costs apart from filing fees.

However, the CTTT can grant leave for a claimant to be legally represented in circumstances where the matter is sufficiently complex or they would be unfairly disadvantaged without such representation.  

It is unlikely that a claimant would be granted legal aid or similar representation in these circumstances.  It is also unlikely that the potential recovery would be sufficient to justify a private firm undertaking the matter on a 'no win no fee' basis under a conditional costs agreement.

In the event that a private solicitor was retained, the costs would be charged at an hourly rate which could vary from approximately A$150-A$250 per hour.  Given that such matters are usually not unduly complex, it would be reasonable to assume about a day's taking instructions and preparation, a half day hearing and another half day concluding the matter.  All told approximately A$2,500-A$3,500 for a complainant and slightly less for the defendant.  

Each party generally pays their own costs regardless of the outcome.  However, the CTTT may order costs to be paid in certain circumstances, such as if the application is considered frivolous, vexatious, misconceived or lacking in substance, or the parties are legally represented.  In the event that costs were awarded they would follow the event.  
5.2
Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

Matrimonial matters in Australia are governed by the Family Law Act 1975 (Cth) ("FLA") which provides for a system of 'no fault' divorce.  Family Law is a federal matter and the Family Court of Australia is a Federal Court.  Following the passage of the Family Law Amendment (De Facto Financial Matters and Other Measures) Act 2008, which commenced on 1 March 2009 the Family Court now has jurisdiction to deal with issues relating to property, spousal maintenance and children as between married couples as well as de facto couples (which may be of the same or opposite sex, provided that they have been living together for a period of 2 years or if there is a child of the relationship).

A divorce can be granted following separation for a year and a day.  Matters relating to property, spousal and child maintenance and custody of and access to children must be finalised within a year of a final divorce decree, unless leave of the Court is granted.  

Where the parties can agree on these matters that agreement can be formalised by an application for consent orders, without the need to involve lawyers.  There is no filing fee for consent orders.

In the event that agreement cannot be reached, it may be necessary to approach the Family Court for orders.  However, before this can be done parties are compelled to follow pre-action procedures designed to ensure that a genuine effort has been made to resolve the matters in dispute through family dispute resolution. 

The Family Law Act 1975
 sets out the general principles a court considers when deciding financial disputes after marriage breakdown. These principles are based on:

· working out what you've got and what you owe, that is your assets and debts and what they are worth;

· looking at the direct financial contributions to the marriage such as wage and salary earnings;

· looking at indirect financial contributions such as gifts and inheritance from families;

· looking at the non-financial contributions to the marriage such as caring for children and homemaking;

· future requirements – a court will take into account things like age, health, financial resources, care of children and ability to earn.

In deciding a spousal maintenance application, a court considers the needs of an applicant and the respondent's capacity to pay, and the following factors are relevant in respect of each party:

· age and health;

· income, property, and financial resources;

· ability to work;

· what is a suitable standard of living;

· if the marriage has affected ability to earn an income.

A court also takes into account with whom any children (under 18 years of age or adult children who are disabled) live.

Similarly, if agreement cannot be reached in relation to matters concerning children, it is necessary to apply to the Family Court for orders in relation to custody and access.  However, in respect of child maintenance, if the children were born after 1 October 1989 or separation was after that date, maintenance is determined according to the Child Support( Registration and Assessment) Act 1988 (Cth) and the Child Support (Assessment) Act 1989 (Cth) and administered by the Child Support Agency, to which applications are made in this regard.

If agreement cannot be reached and a legal practitioner is engaged, an hourly rate would be charged in the vicinity of A$200-A$400.  However, the overall costs would depend on the complexity and duration of the matter and the degree to which it was contested.  In this example of a family with a single income of approximately A$98,000 it is unlikely that the issues of either property division, spousal maintenance or the custody of children would be unduly complex and it would be anticipated that the parties could probably proceed by way of consent orders with perhaps some limited legal assistance which might cost in the order of something less than A$5,000 each.  However, in the event that issues were contested and not resolved at mediation, costs could increase on a hearing to in excess of A$10,000 each.  If counsel is briefed and/or expert evidence is required this amount could increase.

In the event that costs are awarded, they would usually follow the event and be awarded on a party/party basis.

The Scale of Costs set out in Schedule 3 of the Family Law Rules 2004 (Cth) provides what would be recoverable by a successful party on an application for costs.
  However, applying general recovery principles, it is likely that this scale represents only 65%-75% of the actual costs.

The Family Court Rules set out the applicable fees.
  However, there is provision for waiver of fees in cases of financial hardship, where the applicant has been granted Legal Aid or where the applicant is in receipt of certain government social security benefits.

5.3
RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

In New South Wales a claim for property damage resulting from a motor vehicle accident in this amount would usually be brought in the Small Claims Division of the Local Court where the jurisdictional limit is A$10,000.  

Like the CTTT, it is envisaged that claimant will represent themselves in this jurisdiction.  While legal representation is not prohibited it is discouraged by the fact that there is a statutory limit imposed on the costs recoverable to approximately A$700 for a claim of this amount.  

In the event that a private solicitor was retained, the costs would be charged at an hourly rate which could vary from approximately A$150-A$250 per hour.  Given that such matters are usually not unduly complex, it would be reasonable to assume about a day's taking instructions and preparation, a half day hearing and another half day concluding the matter.  All told approximately A$5,000 or less.  

Professional costs are only prescribed in the Local Court in respect of the recovery of certain debts and the enforcement of certain judgments.
  However, filing fees are prescribed by the Civil Procedure Regulation 2005 (NSW).

5.4
Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

In the same way as there are state and federal courts in Australia there are also state and federal industrial relations commissions.  

Cases of unlawful termination (ie termination on the basis of discrimination or in breach of minimum notice provisions) can be brought by any employee before the Australian Industrial Relations Commission ("AIRC").

However, cases of unfair dismissal (ie dismissal which is harsh, unjust or unreasonable)
 must be brought before the appropriate state or federal industrial relations commission.  If a person is employed by an employer with more than 100 employees in Victoria or a territory, is a federal employee or covered by a federal industrial relations award or is not covered by an award and is earning less than $106,400, they would apply to the AIRC.
  However, if they were a state employee or covered by a state industrial relations award or not covered by an award and earning less than A$106,400 they would apply to the relevant state industrial relations commission such as the NSW Industrial Relations Commission ("NSWIRC").

Both the AIRC and the NSWIRC have restrictions that prevent applications from apprentices or trainees; independent contractors; employees on a probation period, some casual employees; employees on contracts of employment for less than 6 months and employees engaged under a contract of employment for a specific task.

Using the NSWIRC as the most likely example in this case, the matter would proceed to conciliation as a first step. If that was unsuccessful, the matter would then go to an arbitrated hearing.

The NSWIRC has the discretion to order costs and may determine by whom and to what extent costs are to be paid.
  However, the Commission may only award costs: 

· against an applicant if it considers that an application was frivolous or vexatious, or 

· against a party to proceedings who, in the opinion of the Commission commenced proceedings without reasonable cause, or 

· against a party in unfair dismissal proceedings who, in the opinion of the Commission, unreasonably failed to agree to a settlement of the claim or whose application was frivolous or vexatious.

The NSWIRC is not bound to act in a formal manner and is not bound by the rules of evidence and parties to conciliation are not entitled to be legally represented without leave.

Remedies available include re-instatement to the original position, re-employment to a different position with the same employer and/or compensation.
  

Due to the informality of proceedings and the use of conciliation as a means of alternative dispute resolution, proceeding before the NSWIRC usually progress relatively quickly and at a lower cost than proceedings for breach of contract of employment in the Supreme Court of NSW (which would be appropriate if an employee was not covered by an award and earning in excess of A$106,400).

However, if conciliation fails and parties proceed to an arbitrated hearing, it is usually the case that both parties are legally represented. Depending on the complexity of the case and whether or not there are perceived to be public policy issues at stake, a matter could take 3-6 months to be completed. There would be solicitors' costs, possibly counsel's fees and those of any relevant experts.  In a matter such as this costs could be expected to be in the vicinity of A$20,000-A$30,000 for each party. While an individual plaintiff could expect to recover a proportion of their costs if successful, it is unlikely that costs would be awarded to an employer except in circumstances where the claim was clearly frivolous or vexatious and the plaintiff unreasonably refused to settle. 
5.5
Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

Following an extensive tort reform process, damages for most personal injury matters are determined under the Civil Liability Act 2002 (NSW) ("the Civil Liability Act").
  The reform process has resulted in the imposition of caps, thresholds and other limitations being placed on the amount of such damages that can be recovered. The provisions of the Civil Liability Act apply regardless of whether the claim for damages is brought in tort, contract, under statute or otherwise.

Damages for non-economic loss are calculated in accordance with Part 2, Division 3 Civil Liability Act.  In this context non-economic loss includes:

· pain and suffering,

· loss of amenities of life,

· loss of expectation of life, and

· disfigurement.

Such damages are determined by reference to the 'most extreme case'. Currently, the maximum amount that may be awarded for non-economic loss is $350,000, and this may only be awarded in a most extreme case. No damages may be awarded unless the severity of the non-economic loss is at least 15% of a most extreme case. Where the severity lies between 15% and 33% of the most severe case, a table is used to determine the proportion of the maximum total amount to be paid. Where the proportion of a most extreme case is greater than 33%, the amount payable will be the same proportion of the maximum amount. 

Damages for economic loss are determined by Part 2, Division 2 of the Civil Liability Act.  Such damages include those for:

· past economic loss due to loss of earnings or the deprivation or impairment of earning capacity, or

· future economic loss due to the deprivation or impairment of earning capacity, or

· the loss of expectation of financial support.

They also include damages for gratuitous attendant care services.
 Any interest payable on damages may be determined under the Civil Liability Act.

In the present example, it is likely that the general damages would be a significant proportion of the most extreme case and, depending on the occupation of the plaintiff, it is likely that damages for economic loss would also be significant. One would expect that the value of the claim to be in the vicinity of A$1-2 million.  

Consequently, proceedings would be commenced in the Supreme Court. Depending on the resources of the Plaintiff, they may be entitled to Legal Aid, they may be represented by a private firm under a conditional fee agreement or they may engage a solicitor at an hourly rate. This type of work is usually undertaken by firms which specialise in plaintiff personal injury litigation and they could be expected to charge between A$150-A$350 per hour. A case such as this would probably take approximately a year to be finally determined and would involve work by solicitors, counsel (and perhaps senior counsel) to advise and appear, as well as expert medical and perhaps also economic loss evidence.  

In the circumstances a plaintiff could expect to pay in the order of A$100,000 in costs and disbursements.

A defendant medical practitioner in this type of case would almost always be indemnified by their medical defence insurer who would then have conduct of the case of the doctor's behalf. An insurer would normally use a firm which specialises in defendant medico-legal cases and which may do some or all of the work for that particular insurer.  Notwithstanding the efficiencies which result from such experience and familiarity, the defendant's costs would likely be the same as those of the plaintiff - approximately A$100,000.

It should be noted that where a plaintiff is awarded an amount in respect of past medical expenses or where such expenses are taken into consideration in calculating past economic loss, the plaintiff will be required to repay the cost of any medical care provided to them under Australia's universal health care system (similar to the NHS) known as Medicare.

5.6
SME: small company claim for unpaid debt of €8,000
This amount is approximately A$15,850, so it would be outside the jurisdictional limit of the Small Claims Division of the Local Court which is A$10,000. However, the claim could still be brought within the general jurisdictional limit of the Local Court which is A$60,000 (or A$72,000 by consent between the parties)
.

Depending on the complexity of the issues involved and whether or not the debt was likely to be contested, a party may chose to represent itself in these circumstances.  However, in the event that a private solicitor was retained, it would be likely to be a smaller firm where the costs would be charged at an hourly rate which could vary from approximately A$150-A$250 per hour. Provided the matter was not unduly complex and/or vigorously defended, it is unlikely that it would require more than a couple of days preparation.  In the event that it could not be settled and went to a hearing, it would be likely to run for a half to a full day in court. Counsel would probably not be briefed.  Costs for plaintiff and defendant would be approximately A$2,500-A$3500. However, if the matter was more complex or the proceedings vigorously defended, the costs could conceivably rise to A$5,000.  

Professional costs are only prescribed in the Local Court in respect of the recovery of certain debts and the enforcement of certain judgments.
 However, filing fees are prescribed by the Civil Procedure Regulation 2005 (NSW).

5.7
Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit
A case of this nature could be brought in either the District Court where the jurisdictional limit is $750,000 or greater with the consent of the parties or the Supreme Court where there is no such limit. Both Courts have dedicated Commercial Lists where more active case management targeted specifically to commercial disputes is designed to is provide for the more efficient disposition of such cases.

In these specialised lists a case of this nature could be disposed of within 3-6 months, however, if it was indeed complex and contested, that period could extend to 9 months to a year.

In a complex case where the amount in dispute runs into the millions, it is likely that a large corporate firm would be retained (with lawyers charging out at between A$250-A$400 per hour depending on seniority). It is also likely that Senior Counsel, with or without a junior barrister, would be briefed, at a rate of between A$350-A$500 per hour to advise and A$3,000-A$5,000 per day to appear. Experts may also be required at an hourly rate of between A$300-A$600 per hour or more.

Costs in such a case would not be likely to differ significantly between plaintiff and defendant and could well exceed A$100,000-$150,000.

5.8
Injunction – consumer: against neighbour to stop noise

Generally speaking the equitable remedy of an injunction for nuisance is only available in the Supreme Court of NSW.
 However, the District Court has power to grant temporary injunctions
 for threatened or apprehended nuisance (in the same way as the Supreme Court may grant an interlocutory injunction) for a period of 14 days or such longer period (a renewal of the temporary injunction) as it reasonably takes to commence proceedings in the Supreme Court for the grant of an interlocutory or final injunction. The District Court also has the power to grant injunctions which are ancillary to matters in respect of which it otherwise has jurisdiction.

Another Court with the power to grant ancillary injunctions is the Land and Environment Court which is empowered to determine environmental, development, building and planning disputes.
 The Court is highly specialised, with the same status as the Supreme Court of New South Wales, and is subject to the supervision of the New South Wales Court of Appeal. The Land and Environment Court could grant an injunction in these circumstances if it was ancillary to the exercise of its jurisdiction in respect of the enforcement of civil rights for breach or anticipated breach of various environmental legislation.
  

If an injunction was sought in the Supreme Court in the normal course it is likely to be an expensive and potentially time consuming process.  In addition to the filing fees which are set out in the attached link,
 the professional costs
 associated with obtaining an interim and then final injunction could be significant because of the urgency of the matter, and the need to brief counsel for an interlocutory and a final hearing. It is unlikely that, even in the simplest of cases, where the preparation was confined to a few days and the hearings were a half day each, the cost would be less than A$10,000. It would more likely be in the order of A$10,000-A$15,000.  It is also likely that any applicant would be required to provide security for costs.

5.9
Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

The general comments made in the above example in relation to equitable jurisdiction to grant an injunction for nuisance apply equally to this example (with the exception of course of the comments in relation to the Land and Environment Court).  

However, given the nature of the parties and the likely amount at stake, these proceedings would almost certainly be commenced in the Supreme Court (rather than obtaining a temporary injunction in the District Court).  

Given the anticipated complexity of the matter the costs could be expected to be even higher. The nature of the evidence which would be required would be more extensive and, given the stakes, it would be usual to retain a larger firm and brief Senior Counsel, either with or without a junior.  

Such a matter would probably require several days' preparation (or weeks in the case of the final injunction) and a final hearing could last a day or more. Consequently, the cost could easily be in excess of A$20,000 and up to $50,000.  Security for costs would also be commensurately higher.

Reference List

	1.   Legislation

	1.1  Commonwealth

	Commonwealth of Australia Constitution Act 1900

	Corporations Act 2001 (Cth)

	Family Law Act 1975 (Cth)

	Family Law Rules 2004 (Cth)

	Federal Court Act 1976 (Cth)

	Federal Court of Australia Act 1976 (Cth)

	Federal Court of Australia Regulations 2004 (Cth)

	Federal Court Rules (Cth)

	High Court Rules (Cth)

	1.2  NSW

	Civil Procedure Act 2005 (NSW)

	Civil Procedure Regulation 2005 (NSW)

	District Court Act 1973 (NSW)

	Evidence Act 1995

	Legal Aid Commission Act 1979 (NSW)

	Legal Profession Act 1987

	Legal Profession Act 2004 (NSW).

	Legal Profession Regulations 2005 (NSW)

	Motor Accident Compensation Act 1999 (NSW) 

	Motor Accidents Compensation Regulation 2005 (NSW)

	Public Notaries Act 1997 (NSW)

	Supreme Court Act 1970 (NSW)

	Uniform Civil Procedure Rules 2005 (NSW)

	Victims Compensation Rule 1997 (NSW)

	Victims Support and Rehabilitation Act 1996 (NSW) 

	Workers Compensation Regulation 2003 (NSW)

	Workplace Injury Management and Workers Compensation Act 1998 (NSW) 

	2.  Cases

	Adam P Brown Male Fashions Pty Ltd v Philip Morris Inc (1981) 148 CLR 170 

	Adams (Deputy Federal Commissioner of Taxation (Vic)) v Chas S Watson Pty Ltd (1938) 60 CLR 545

	Australian Coal and Shale Employees’ Federation v Commonwealth (1953) 94 CLR 621

	Australian Iron & Steel Ltd v Greenwood (1962) 107 CLR 308

	Calin v Greater Union Organisation Pty Ltd (1991) 173 CLR 33

	Caterpillar Inc v John Deere Ltd (1999) 48 IPR 1.

	CSR v Della Maddalena (2006) 224 ALR 1 

	Decor Corp Pty Ltd v Dart Industries Inc (1991) 33 FCR 397.

	Dence v Mason [1879] WN 31.

	Devries v Australian National Railways Commission (1993) 177 CLR 472

	Electricity Commission of New South Wales v Yates (1991) 30 NSWLR 351 

	Ex parte Bucknell (1936) 56 CLR 221 

	Field v Sullivan [1923] VLR 70 

	Fostif Pty Ltd v Campbells Cash & Carry Pty Ltd [2005] NSWCA 83

	Fox v Percy (2003) 214 CLR 118

	General Motors-Holden’s Pty Ltd v Moularas (1964) 111 CLR 234

	Goodrich Aerospace Pty Ltd v Arsic [2006] NSWCA 66 NSWLR 186.

	Heppingstone v Cmr for Railways (1901) 3 WALR 63

	House v R (1936) 55 CLR 499

	J P Morgan Portfolio Services Limited v Deloitte Touche Tohmatsu [2005] FCA 1640.

	Karabotsos v Plastex Industries Pty Ltd [1981] VR 675

	Licul v Corney (1976) 180 CLR 213

	Lissenden v CAV BoSch Ltd [1940] AC 412 

	Lovell v Lovell (1950) 81 CLR 513

	MB v Protective Commissioner [2001] NSWSC 882

	Middleton v Melbourne Tramway and Omnibus Co Ltd (1913) 16 CLR 572 

	Niemann v Electronic Industries Ltd [1978] VR 431. 

	Norbis v Norbis (1986) 161 CLR 513

	O’Sullivan v Watson (1986) 7 NSWLR 693 

	Port Jackson Stevedoring Pty Ltd v Salmond & Spraggon (Aust) Pty Ltd (The New York Star) (1978) 139 CLR 231 

	QPSX Limited v Ericsson Australia Pty Ltd (No 3) [2005] FCA 933

	Russo v Russo [1953] VLR 57

	Smith v Tabain (1987) 10 NSWLR 562 

	Southern Cross Exploration NL v Fire & All Risks Insurance Co Ltd (No 2) (1990) 21 NSWLR 200 

	Sterling Realty Ltd v Manning [1964] NZLR 1017 

	Stewart v Dillingham Constructions Pty Ltd [1974] VR 24

	Suttor v Gundowda Pty Ltd (1950) 81 CLR 418 

	Tobacco Control Coalition Inc v Philip Morris (Australia) Ltd [2000] FCA 1004

	Tobin v Ezekiel [2008] NSWSC 1108

	Vandeloo v Waltons Ltd [1976] VR 77 

	Warren v Coombes (1979) 142 CLR 531

	Water Board v Moustakas (1988) 180 CLR 491

	White v Brunton [1984] 1 QB 570

	3.  Reports

	Administrative Appeals Tribunal Annual Report 2007-08

	Australian Bureau of Statistics, Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003

	Commonwealth Ombudsman Annual Report 2007-08

	District Court of New South Wales - Annual Review 2007

	Federal Court of Australia - Annual Report 2007-2008

	Human Rights and Equal Opportunities Tribunal  Annual Report 2007-2008

	Law Reform Commission of Western Australia, 'Review of the criminal and civil justice system in Western Australia' Final Report (September 1999) at 37.5. Accessed at http://www.lrc.justice.wa.gov.au/2publications/reports/P92-CJS/finalreport/ch37PrivateCourts.pdf

	Law Society NSW, Review of the Legal Profession (Sydney: LSNSW, 2006).

	Legal Aid Commission of NSW - Annual Report 07/08

	Legal Fees Review Panel, "Report: Legal Costs in New South Wales" (December 2005): 17
18.  A copy of this document is available at http://www.lawlink.nsw.gov.au/lawlink/
legislation_policy/ll_lpd.nsf/vwFiles/Final_Costs_Paper_and_Recommendations_Summary.pdf/$file/
Final_Costs_Paper_and_Recommendations_Summary.pdf 

	Legal Fees Review Panel Report: Legal Costs in New South Wales (2005).

	National Fee Scales for Commonwealth Legal Aid Matters. A Discussion Paper, November 2002
http://www.ema.gov.au/agd/WWW/agdHome.nsf/Page/

	Publications_2001_National_Fee_Scale_for_Commonwealth_Legal_Aid_Matters_

	National Pro Bono Resource Centre, Report on the pro bono legal work of individual Australian Solicitors (Sydney: NPBRC, 2007)

	NSW Ombudsman Annual Report 2007-2008

	Office of the Premier, NSW Mini-Budget 2008 - 2009: Increased recovery of costs from Supreme Court Civil Litigants  (November 11 2008) http://www.premier.nsw.gov.au/pdfs/mediareleases/2008/November/
081111ATTGENHatzMiniBudgetCivilLitigantstoPayMore.pdf at 18 February 2009.

	Senate Economics Legislation Committee, Code of Settlement Practice (Canberra: SELCs, 2006)

	Standing Committee of Attorneys-General, Litigation funding in Australia (Canberra: SCAG, 2006). 

	Supreme Court of New South Wales - Annual Review 2007

	The Dust Diseases Tribunal of New South Wales Annual Review 2003

	The Office of Legal Services Commissioner 2006-07 Annual Report

	Williams, Professor Philip et al, Report of the Review of Scales of Legal Professional Fees in Federal Jurisdictions, Commonwealth Attorney-General’s Department, Australia, 1998.


	4.  Articles

	Cashman, Peter, 'Victorian Law Reform Commission - The Costs of Access to Courts' (2007) Paper for presentation at Conference on ‘Confidence in the Courts’ 9-11 February 2007, National Museum of Australia, Canberra

	Clark, S Stuart and Christina Harris, "Class actions in Australia: (Still) a work in progress" (2008) 31 Australian Bar Review 63

	Corker, John, ‘Funding Litigation: The Challenge’ (2007) 2 UNSWLRS 15. 

	Emmett, Arthur R., 'Towards the Civil Law?: The Loss of "Orality" in Civil Litigation in Australia' (2003) 26(2) UNSWLJ 447

	Gillies, Peter and Serge Galitsky, 'Is the judge sovereign in fact?' (2006) 28 Aust Bar Rev 192 at 192

	Hatzistergos MLC, The Hon John, Attorney-General NSW, 'The Australian Justice System - what is right and what is wrong with it?' National Judicial College of Australia Conference on the Australian Justice System in 2020 (Sydney, Saturday 25 October 2008)

	Ipp, David, 'Problems with fact-finding' (2006) 80(10) ALJ 667

	Lovric, Jenny and Jenni Millbank, “Darling, please sign this form: a report on the practice of third party guarantees in New South Wales”, Research Report 11 (2003). 

	Martin, Wayne, Courts in 2020: Should they do things differently?, paper presented to the National Judicial College of Australia, Sydney 2008.

	Spigelman, Jim, 'Forensic Accounting in an Adversary System', paper presented to the National CA Forensic Accounting Conference, Sydney 2003.

	Weinberg, Justice Mark, 'The Australian Justice System - what is right and what is wrong with it?' National Judicial College of Australia Conference on the Australian Justice System in 2020 (Sydney, Saturday 25 October 2008) 

	Woolf, Lord, 'Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice System in England and Wales' (1995).

	5.  Practice Papers

	College of Law Practice Paper S104.60

	Mulcahy, Katherine, "Practice Paper CL201: Civil Litigation - Taking Instructions and Advising" in College of Law Practice Papers (Volume 4: Civil Litigation, (LexisNexis, Australia, 2009)

	Mulcahy, Katherine, "Practice Paper CL208: Costing in Civil Litigation" in College of Law Practice Papers (Volume 4: Civil Litigation, (LexisNexis, Australia, 2009) 


	6.  Practice Notes

	NSW Supreme Court Practice Note SC Gen 10.

	7.  Loose-leaf Services

	Freckleton, I. & Selby, H. "Expert Evidence" (eds.) 2002, (looseleaf), Lawbook Co., Sydney

	8.  Submissions

	NADRAC, Submission to the Parliament of Victoria Law Reform Committees ADR Inquiry (November 2007)

	9.  Other

	McClelland MP, The Hon Robert, ADR in Government Forum, members Dining Room 2, Old Parliament House Canberra (Wednesday 4 June 2008, 5.40 pm)

	10.  Web Links

	http://www.aat.gov.au/AboutTheAAT/IntroductionToTheAAT.htm

	http://www.abs.gov.au/Ausstats/ABS@.nsf/2f762f95845417aeca25706c00834efa/ -
ea1156ae49341e2fca2570ec001b24e4!OpenDocument

	http://www.abs.gov.au/AUSSTATS/abs@.nsf/Lookup/8106.0Glossary12006-07.

	http://www.collabprofessionalsnsw.org.au/commercial/index.html

	http://www.federalcourt.gov.au/fff/fff_waiver_corporation_printguide.html

	http://www.federalcourt.gov.au/fff/fff_waiver_individual_printguide.html 

	http://www.lawlink.nsw.gov.au/lawlink/spu/ll_ucpr.nsf/vwFiles/ -
fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc/ 
$file/fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc

	http://www.lawlink.nsw.gov.au/practice_notes/nswsc_pc.nsf/
a15f50afb1aa22a9ca2570ed000a2b08/e9d61fc57d8f0a91ca2572ed000cec4e?OpenDocument.

	http://www.lawsociety.com.au/page.asp?partid=6637

	http://www.nationalprobono.org.au/page.asp?from=8&id=169

	www.lawsociety.com.au

	www.nadrac.gov.au

	www.nationalprobono.org.au


Attachment List

	
Attachment
	Document

	(1)
	Federal Court of Australia Regulations 2004 (Cth)

	(2)
	Civil Procedure Regulation 2005 (NSW)

	(3)
	Application by an individual for exemption or waiver of fee

	(4)
	Application by a corporation for exemption or waiver of fee

	(5)
	NSW Supreme, District and Local Courts - Guidelines for the Waiver, Remission and Postponement of Fees

	(6)
	Federal Court of Australia Annual Report 2007 - 2008

	(7)
	The Supreme Court of New South Wales Annual Review 2007

	(8)
	The District Court of New South Wales - Annual Review 2007

	(9)
	The Law Society of New South Wales Standard Costs Disclosure Document and the Law Society of New South Wales Costs Precedents and Forms

	(10)
	Legal Aid NSW Annual Report 2007-2008

	(11)
	Legal Aid NSW Means Test Guidelines

	(12)
	Guidelines for contributions under section 46 of the Legal Aid Commission Act 1979 (NSW)

	(13)
	Modified Litigation Funding Indemnity Agreement (Non-Insolvency)

	(14)
	Standing Committee of Attorneys-General Report on litigation funding in Australia


� Commonwealth of Australia Constitution Act 1900 (an Act of the Parliament of the United Kingdom at Westminster). � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/" ��http://www.austlii.edu.au/au/legis/cth/consol_act/coaca430/� 


� Federal Court of Australia Act 1976 (Cth) Section 60. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fcoaa1976249/s60.html" ��http://www.austlii.edu.au/au/legis/cth/consol_act/fcoaa1976249/s60.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 1. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch1.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch1.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 2. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch2.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch2.html� 


� Civil Procedure Act 2005 (NSW) Section 18. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s18.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/s18.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 1. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/sch1.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa2005167/sch1.html� 


� Civil Procedure Regulation 2005 (NSW) Schedule 1, Part 1.  � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/sch1.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/sch1.html� 


� Civil Procedure Regulation 2005 (NSW) Schedule 1, Part 2. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/sch1.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/sch1.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 3. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html� 


� Federal Court of Australia Regulations 2004 (Cth) Section 10. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/s10.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/s10.html� 


� See � HYPERLINK "http://www.federalcourt.gov.au/fff/fff_waiver_individual_printguide.html" ��http://www.federalcourt.gov.au/fff/fff_waiver_individual_printguide.html� 


� See � HYPERLINK "http://www.federalcourt.gov.au/fff/fff_waiver_corporation_printguide.html" ��http://www.federalcourt.gov.au/fff/fff_waiver_corporation_printguide.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 3, Clause 1(a). � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html� 


� Federal Court of Australia Regulations 2004 (Cth), Schedule 3, Clause 1(b). � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html�  


� Federal Court of Australia Regulations 2004 (Cth), Schedule 3, Clause 1(c)(i)-(ii). � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html� 


� Federal Court of Australia Regulations 2004 (Cth) Schedule 3, Clause 1(c)(iii). � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html� 


� Federal Court of Australia Regulations 2004 (Cth), Schedule 3, Clause 1(c)(iv).  � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html" ��http://www.austlii.edu.au/au/legis/cth/num_reg/fcoar20042004n291385/sch3.html� 


� Civil Procedure Regulation 2005 (NSW) Section 11. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s11.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s11.html� 


� Civil Procedure Regulation 2005 (NSW) Section 12. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s12.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s12.html� 


� Civil Procedure Regulation 2005 (NSW) Section 13. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s13.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s13.html� 


� Civil Procedure Regulation 2005 (NSW)  Section 4(4). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s4.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s4.html� 


� This document is available at: � HYPERLINK "http://www.lawlink.nsw.gov.au/lawlink/spu/ll_ucpr.nsf/vwFiles/fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc/$file/fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc" ��http://www.lawlink.nsw.gov.au/lawlink/spu/ll_ucpr.nsf/vwFiles/fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc/$file/fee%20waiver%20guidelines%20-%20for%20approval%20by%20AG.doc� 


� Legal Fees Review Panel, "Report: Legal Costs in New South Wales" (December 2005): 17 - 18.  A copy of this document is available at � HYPERLINK "http://www.lawlink.nsw.gov.au/lawlink/legislation_policy/ll_lpd.nsf/vwFiles/Final_Costs_Paper_and_Recommendations_Summary.pdf/$file/Final_Costs_Paper_and_Recommendations_Summary.pdf" ��http://www.lawlink.nsw.gov.au/lawlink/legislation_policy/ll_lpd.nsf/vwFiles/Final_Costs_Paper_and_Recommendations_Summary.pdf/$file/Final_Costs_Paper_and_Recommendations_Summary.pdf� 


� Office of the Premier, NSW Mini-Budget 2008 - 2009: Increased recovery of costs from Supreme Court Civil Litigants  (November 11 2008): � HYPERLINK "http://www.premier.nsw.gov.au/pdfs/mediareleases/2008/November/081111ATTGENHatzMiniBudgetCivilLitigantstoPayMore.pdf" ��http://www.premier.nsw.gov.au/pdfs/mediareleases/2008/November/081111ATTGENHatzMiniBudgetCivilLitigantstoPayMore.pdf� at 18 February 2009.


� Civil Procedure Regulation 2005 (NSW) Section 8. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s8.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s8.html� 


� Civil Procedure Regulation 2005 (NSW) Section 10. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s10.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_reg/cpr2005258/s10.html� 


� Further details of the application and implementation of the GST can be found in GST for Australian Lawyers and the Costs Guidebook on the website of the Law Society of New South Wales: � HYPERLINK "http://www.lawsociety.com.au/page.asp?partID=7401" ��http://www.lawsociety.com.au/page.asp?partID=7401� 


� Katherine Mulcahy, "Practise Paper CL208: Costing in Civil Litigation" in College of Law Practice Papers, Volume 4: Civil Litigation, (LexisNexis, Australia, 2009): 314 - 316. � HYPERLINK "http://www.lexisnexis.com/au/legal/results/pubTreeViewDoc.do?nodeId=TAADAAI&pubTreeWidth=517" ��http://www.lexisnexis.com/au/legal/results/pubTreeViewDoc.do?nodeId=TAADAAI&pubTreeWidth=517�.


� Ibid: 16.


� Legal Profession Act 1987 (amending Act), Part 11. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/repealed_act/lpa1987179/s1.html" ��http://www.austlii.edu.au/au/legis/nsw/repealed_act/lpa1987179/s1.html� 


� Legal Profession Act 2004 (NSW) Part 3.2. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/� 


� Ibid.


� Legal Profession Act 2004 (NSW) Section 323. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s323.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s323.html� 


� Legal Profession Act 2004 (NSW) Section 319(2). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s319.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s319.html� 


� Legal Profession Act 2004 (NSW) Section 325. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s325.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s325.html� 


� Legal Profession Act 2004 (NSW) Section 323. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s323.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s323.html� 


� Legal Profession Act 2004 (NSW) Section 324. � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s324.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s324.html� 


� Section 314 of the Legal Profession Act 2004 (NSW) request a law practice to make certain disclosures to a client before entering into a costs agreement that provides for an uplift fee.


� Legal Profession Act 2004 (NSW) Section 324(4). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s324.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s324.html� 


� More information on the NPBRC may be found at � HYPERLINK "http://www.nationalprobono.org.au/home.asp" ��http://www.nationalprobono.org.au/home.asp� 


� Australian Bureau of Statistics (ABS), Legal Practices, Australia, 2001-2002, 8667.0, 25 June 2003, at Table 2.10. � HYPERLINK "http://www.abs.gov.au/ausstats/abs@.nsf/ProductsbyCatalogue/BBEE6F5171AF5C4BCA256942001553B1?OpenDocument" ��http://www.abs.gov.au/ausstats/abs@.nsf/ProductsbyCatalogue/BBEE6F5171AF5C4BCA256942001553B1?OpenDocument� 


� ABS states at Table 2.8 that there is a national total of 29, 159 solicitors.


� Derived from ABS data at Table 2.2.


� Derived from ABS data at Table 2.9 and 2.10. 


� Family Law Act 1975 (Cth) Chapter 19, Section 117. � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s117.html" ��http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s117.html�; Family Law Rules 2004 (Cth) (made pursuant to Family Law Act 1975 (Cth) Section 123 � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s123.html" ��http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s123.html�).


� Legal Profession Act 2004 (NSW) Section 319(1)(c). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s319.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s319.html�


� Legal Profession Act 2004 (NSW) Section 338(1). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s338.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s338.html�   Significantly, this provision does not apply to the recovery of costs between a law practice and a client to the extent that recovery of those costs is provided for by a costs agreement, Legal Profession Act 2004 (NSW) Section 339(1). � HYPERLINK "http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s339.html" ��http://www.austlii.edu.au/au/legis/nsw/consol_act/lpa2004179/s339.html�
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