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1. WHAT ARE THE COST INCURRED IN CIVIL LITIGATION?
1.1. Court charges
For filing a judicial claim, and subject to some restricted exceptions the claimant will have to pay a filting fee ( mise au rôle).

This has to be paid once the procedure is launched and can be recovered together with the other judicial cost by the claimant if he wins the case.

1.2. Other official charges 

Some procedure can be launched by a request filed at the Court and in this case there is no other fee than the filing fee.
Generally, a judicial case is introduced through a writ of summon that is served by a bailiff to  the defending party  and  the cost of it is about 300 €, if there is only one defending party to be served.

When the procedure is in another language than the language of the country where the defending party is residing, translation’s costs will have to be added. Such costs are to be paid by the demanding party when the procedure is launched but can be recovered if the claimant wins the case.

If the judgment needs to be served for purpose of enforcement and/or for starting the appeal term (one month after the judgment has been served), the judgment will be served by a bailiff who will have to order an official version of the judgment with the enforcement formula and who will then serve it to the defending party. The cost is also approximately 300€ if there is only one defending party. These costs may also be recovered at the end of the procedure.

1.3. Lawyer’s fees

Each party will have to bear his own lawyer’s fees.

Lawyer’s are generally working on the basis of a hourly rate. Other arrangements are also possible as a global fixed fee, hourly rate with a global capped amount and/or a success fee.

The authorities of the Bar are insisting on the need of transparency between the lawyer and his client at the beginning of the case.

“No cure no pay” arrangements are not allowed in Belgium.

People with very low revenue can be admitted to the Pro Bono. In this case, the lawyer will be paid by the State on the basis of points granted following the type of work done by the lawyer.
       1.4.Witness
Witnesses appear in civil procedures to evidence a fact on request of a party but only if expressly authorized by the Court to evidence a fact. This is quite rare except in divorce cases.

The compensation paid to the witness is really low, about 5€.

      1.5.Expert

When the Court needs a technical opinion, it may decide on its own or on request of a party to appoint an expert.

Except if expressly otherwise decided by the Court, the expert’s fees are to be advanced by the demanding party or the party having requested the expert.

Depending on the quality of the expert, the complexity of the case, and the scope of the mission, the expert’s fee will be variable and may be really expensive.

At the end of the court case, the Court will decide who will have to bear the expert costs.

Sometimes it is also necessary for each party to have their own technical experts able to advise them and to supervise the court’s expert’s work. Each party will have to bear its own technical expert costs.
      1.7.Other factors

The “price” of a procedure will generally depend on the case’s complexity at level of the facts ( need of expert’s opinion, need for the Court to appoint a court’s expert, need of translation of all the documentation into the language of the procedure ( in Belgium the procedure will be in Dutch or in French, generally on the basis of the language of the territory where the defending party is residing)  at level of the legal issues depending from the legal arguments put forward by each party.

For all these reasons it is generally very difficult to predict the cost of a procedure except for some well formatted procedure.

2. WHO BEARS THE COSTS?
At the end of any procedure or arbitration, the Court (or the arbitrator) will decide who has to bear the costs.
If a party has clearly won the case the Court will decide that the losing party will have to bear all the procedure costs. It will cover the filing fee, the serving costs (writ of summon and judgment) and the costs and fees of the expert that would have been appointed by the Court .

Regarding the lawyer’s fees it was previously prohibited for a party to recover his lawyer’s fees from the losing party. The lawyer’s fees were not part of the damage incurred by a party.

Since the new law of 21 April 2007 concerning the recoverability of legal fees and costs, the Court may grant compensation to the winning party for his lawyer’s fees. This compensation will be based first on the amount claimed in the litigation and also on the importance and nature of the case.
A Royal Decree of 26 October 2007 has defined for each level of claim a minimum compensation, a basic compensation and a maximum compensation. Following this Royal Decree, the compensation can be from 75 € to 30.000 €. The compensation will never be based on the actual lawyer’s fees. 

This new regulation seems to be fair as the winning party will be able to recover at least partially his lawyer fees. It is also a way for preventing unreasonable procedures .

However it may also prevent a party from introducing a loyal claim by fearing to have to support the lawyer’s fee compensation. 
If an Appeal procedure is launched, the Court of Appeal will grant a similar compensation.

It means that at the end of the litigation, the losing party can have to support 60.000 €!

Outside this fixed compensation the winning party will not be allowed to recover his lawyer fees or any other cost of personal advisers or translation.

The court’s decision on the procedural costs and the compensation for lawyer’s fees will be part of the judgment and will be enforceable as the judgment.
3. WHAT ARE THE SOURCES OF FINANCE FOR BRINGING OR DEFENDING A LEGAL CLAIM?
3.1. Personal funds

Generally parties have to find personal funds until the Court decide who will have to bear the costs.

      3.2.Legal aid
People having low revenue may obtain from the Court a decision granting the benefit of the state legal aid.

In that case the lawyer appointed by the Bar authority will be paid directly by the State on the basis of points based on the type of work done by the lawyer. The party benefiting from the legal aid will not have to pay the bailiff nor any other procedure’s cost.

      3.3.Legal expenses insurance

Because of the cost of any legal procedure, insurance companies are offering new products in order to cover legal fees. Such products are however generally restricted to procedure related to the daily life of individuals and are not applicable for business litigation.
As practitioner and business lawyers, the members of CMS De Backer ( 80 lawyers), are nearly never ( one or twice a year ) acting in the frame of this type of insurance.
     3.4.Loans and funding

It is not at all usual in Belgium that a third party is funding a party to launch a judicial procedure.
   4.FURTHER ISSUES
4.1.How predictable are the amounts invoiced?
The lawyer’s fees are predictable if there is a clear agreement between the client and the     lawyer.

  Generally, for litigation cases, as it is really difficult to predict the extent of the work which            depends on the arguments developed by the opposing party, lawyer’s are reluctant to agree on  a fixed amount.
 The lawyer’s fees compensation due to the opposing party in case of the lost of the procedure is    predictable as it is defined with a minimum and a maximum in the Royal Decree.

     4.2.What’s strategies are used by parties to lower costs?

There is no real strategy for lowering the cost of a procedure.

Sometimes it is recommended to ask to the Court to decide first on some exceptions issues like as the territorial competence of the Court or the validity of the procedure, before having to argue on the merits of the case what normally will need more work from the lawyers.

Sometimes procedures are used to start negotiation and reach a settlement. One of the arguments for settling a case can be the cost and the length of the procedure.

      4.3.How proportionate are the sums involved?
      4.4.How long does the procedure take?

It is difficult to define an average timing for the procedure.


Normally one have to count:

· For an injunction procedure: from 1 week to 3 months

· For a procedure in first degree : between 9 and 18 months; if an expert is appointed you have to add a period between 6 months and  12 months

· For an appeal : between 2 and 4 years.

The length of the procedure will depend not only from the complexity of the case but also from the availability of the lawyers for handling the case quickly and mostly from the charge of work of the Court members. On this last point, the situation is different from one Court to the other.
       4.5.What proportion of cases is settle and how long do they take?
There is no statistic on that and the only information we can provide is related to our own practice.

On that basis our opinion is that about 20% of the cases are not continued until the end of the procedure and at a settlement is reach in the course of the procedure.

Sometimes you have also a settlement after a decision of first degree a party renouncing to go into appeal against some reduction in the claim of the demanding party has granted by the Court.

       4.6.Figures
As far as we are informed there are no figures available on that question.

       4.7.Appeal procedure

There is no Appeal possible for judgment on a claim lower than 1860 € (and 1240 € for local courts).

The Court of Appeal is not bound by the findings of facts they are mentioned in the judgment of first degree and is able to reconsider the whole case (facts and legal issues).


We do not have statistics on the number of cases that are appealed.

Nevertheless the fact that the delay at the level of the Court of Appeal is quite long and the fact that it will generate additional cost and a risk to have to pay the compensation for the lawyer’s fees of the opposing party are preventing most of the parties to go into appeal.
Regarding the costs, we can say that the costs in appeal are not higher than in first degree as main of the issues have already been dealt by the lawyers who are using the same arguments perhaps with some additional points and with the hope of obtaining a better result in appeal.

      4.8.What reforms can be recommended?


The current system is largely satisfactory.


The main problem in Belgium is the length of the procedure.

Some years ago a reform of the Judicial Code has been done in order to accelerate the procedure and the first results are quite satisfactory. One of the main points of this reform was to organize a fixed calendar for the exchange of submissions by the lawyers and to fix from the beginning the date of the pleadings where, in the past, this was only possible when the lawyers have exchanged submissions (without any fix calendar) what generated an additional term.

5.ESTIMATION OF COSTS

     5.1. Small claims :

between 1.000€ and 5.000€
     5.2.Family divorce

-A divorce by common agreement doesn’t need a real judicial procedure


-For a pure divorce procedure the fees could be between 3.000€ up to 20.000€

-When additional questions are arising such as custody of the children, who can stay in the house, alimentary for the children, … the costs can grow up to 50.000€

     5.3.Damages from a road traffic accident: 
from 1.000€ to 5.000€
     5.4.Employment: rawfull loss of employment: 
from 5.000€ to 30.000€
      5.5.Medical negligence: such cases need generally the appointment of experts and the costs can  be     from 25.000€ to 100.000€.
      5.6.SME claim for unpaid debt : from 1.000€ to 5.000€
      5.7.Large commercial case


-From 15.000€ to 60.000€ 
     5.9.Injunction – Private :Consummer against neighbor: 3.000€ to 7.500€

     5.10.Injunction – Commercial : Illegal breach of IP rights: from 5.000€ to 25.000€
