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ABSTRACT
This paper argues that the relationship between Europeanization, democratic constitutionalism and Charter 88 has been multi-faceted.  European integration certainly Charter 88’s domestic goals since, in key respects, the reforms sought by the Charter were the embodiment of the European democratic model.  In contrast, the relationship between the Charter and European political integration has been much more ambiguous.  In particular, this paper argues that the contemporary mode of European governance and, at least, the modality of the push towards further integration are in clear conflict with the democratic constitutionalist philosophy which has underpinned both Charter 88 and the broader constitutional reform movement.
This article explores the complicated relationship between Charter 88, the goal of democratic constitutionalism and the Europeanization.  As the first part of this paper will explicate, Charter 88 drew sustenance from the Europeanization of British politics and society.   Especially in its early days, key actors within the Charter felt strongly that the UK’s European partners generally had “better systems of democracy” and that, therefore, pressures from Europe would prove helpful to the task of creating a more consensual and rights respecting system of government in the UK.  Nevertheless, as the second section will explore, both Charter 88 and its successor organization, Unlock Democracy have developed a more nuanced and questioning attitude towards the continuing political integration of Europe.  Despite this, I argue that, at least when judged against the Charter’s original democratic constitutionalist goals, such questioning and criticism has not gone far enough.  In particular, not only has the Charter often ignored or at least downplayed the development of the European Union (EU) as a constitutional issue in and of itself but, when its attention has shifted to this topic, its thinking has generally failed to grasp the fundamental difficulties of creating a demos, grounded in the principles which the original Charter 88 encapsulated, at the European level.
Part 1 – Charter 88 as “the Europeanization of Britain”

Why did an overarching movement for constitutional reform such as Charter 88 emerge on the left and centre of British politics in the late 1980s?  Undoubtedly, much of the impetus was domestic including, in particular, the “aversive” trigger of the perceived excesses of the Thatcher Administration (1979-1990) and longer-range “postmaterialist” societal value which encouraged a “growing mass emphasis of self-expression values” (Inglehart & Welzel, 2005, p. 2).  Notwithstanding the importance of such factors, however, the growth of interest in domestic constitutional reform and the Europeanization of UK society and politics were also critically, and largely positively, inter-related.  For a start, as political sociologist Ronald Inglehart has demonstrated, postmaterialists tend to general demonstrate higher trust towards people of other nationalities (Inglehart, 1990, p. 402) and are more accepting of “outgroups” including foreigners (Inglehart & Welzel, 2005, p. 54).  In other words, postmaterialists tend to exhibit a relatively cosmopolitan outlook.  Similarly, postmaterialists tend to favour an increased role for the state in areas like environmental protection and social welfare (Inglehart, 1990, p. 271).  To the extent that the European integration process has, firstly, been based on a cosmopolitan world-view and, secondly, has increasingly come to exert pressure in Britain for increased environmental and social protection, UK postmaterialists (including those associated with the Charter) may be expected to share a more positive attitude towards this process than the general population.

More specifically, recourse to Europe proved helpful in the pursuit of the domestic constitutional reforms which Charter 88 sought.  Firstly, in key respects the constitutional vision of the original Charter reflected a (West) European model of democracy.  Given this, the increased interest in learning from examples of democratic decision-making across Europe proved highly advantageous and was heavily exploited across the Charter’s four core issue areas:  regional government, a written constitution, a bill of rights and electoral reform.  For example, in relation to the need for regional government, an early Charter 88 leaflet entitled “Devolution of Power” stated
While other European countries spread power outwards and downwards, government in Britain becomes ever more remote.  To become a European democracy we need accountable regional government and devolution of power to the people.

More generally, Charter 88’s first Director, Anthony Barnett, commented on meeting Vaclav Havel in 1990
Now the East is free, we will be the only place on the continent [sic] outside Albania which does not have a Bill of Rights and a Written Constitution.  Britain is alone in Europe with a first-past-the-post electoral system.  This cannot last.  Vaclav Havel’s visit as President symbolises the success coming to the Charter.

Later that year, and in relation to bill of rights and human rights issues specifically, the Charter argued
The rest of the signatories to the Helsinki Accord have seen an improvement in the position of human rights in the last ten years.  While Britain, under Mrs Thatcher has passed 10 pieces of legislation restricting freedom of expression alone…To become a fully European country Britain has to change.

Similarly, in 1991, the “argument of [European] comparison” constituted one of the “main lines” of the case for electoral reform put forward by Charter 88 to the Labour Party Working Party on Electoral Systems.
 


A second significant strand linking Charter 88’s pursuit of domestic constitutional reform and Europeanization related to the UK’s concrete involvement in specific European institutions.  For example, Charter 88’s campaigns for improved human rights, and, more specifically, for a bill of rights were integrally linked to the UK’s participation in the European Convention on Human Rights (ECHR) system, including its supervisory mechanisms in Strasbourg.  As an early signatory and member of Charter 88’s Executive Committee, Francesca Klug, commented in 1991
It is possible to argue…that the ECHR has had more of a positive impact on civil liberties in the UK than any other single development, acting as one of the few bulwarks against erosion of fundamental rights (particularly during the last 12 years).  Arguably, too, it is the experience of the Convention which has kept debate for a Bill of Rights alive in recent years. (Klug, 1991, p. 7)

The existence of the ECHR allowed Charter 88 to adopt an early detailed commitment to support incorporating it into domestic law.
 More generally, it used the ECHR as a guide for the creation of a truly indigenous bill of rights instrument.   Similarly, even if less importantly, the Charter’s campaign for electoral reform was aided by long-standing pressures towards a uniformly proportional mechanism of election to the European Parliament.  Thus, its submission to the Labour Party’s Working Party on Electoral Systems in 1991 commented
It is clear that there is pressure to move towards a uniform electoral system for direct elections to the European Parliament.  Proposals from the European Parliament Institutional Affairs Committee already assume that any future system would contain the principle of proportionality.

The Charter’s regionalism proposals were also aided by the development of European Community wide regional mechanisms including regional structural funds and the European Committee of the Regions (Dardanelli, 2005, p. 18; Evans, 2003, p. 176).  As Charter 88 Council Member, Carole Tongue MEP, told the Charter 88/Independent Constitutional Convention in 1991
[T]here is going to be increasing pressure towards regionalisation within the Community.  I believe we will see a drive towards devolution and powers for regional bodies to directly interface or interact with Community institutions.  The European Commission is already taking up a proposal of the Parliament for a Consultative Committee of the Regions.  This would be a very important and powerful body which would ensure there is a voice for the regions in Brussels…such a Consultative Committee could spur the United Kingdom on towards strong regional government. (quoted in Ellis (ed.), 1991, p. 47)
Finally, court judgements such Factortame (No. 2) (1990) declaring parts of the Merchant Shipping Act (1988) inoperative against the European Communities Act (1972) seemed to demonstrate the legal possibility of a binding, written constitution in the UK.  Overall, therefore, Charter 88 felt it was
A movement of civil society strengthened in the UK by the way the formal institutions of Europe have impinged on us…. Part of the self-confidence of the Charter stems from the fact that Britain must change thanks to Europe, eventually even in the way our electoral system operates. (Barnett, 1990, p. 11)
Section 2 – The development of Charter 88’s thinking on European Political Integration (1988-present)
2.1 Early thoughts on European political integration

As a result of the linkages noted above, Charter 88 was often strongly supportive of Europeanizing pressures, especially in its early days.  As one of the Charter 88’s first documents stated

Most Charter supporters favour increased European integration, because our EC partners generally have better systems of democracy.  It is by making integration more effective, not by withdrawing, that we can more thoroughly democratise our society, as well as the Community.

Similarly, an article published in Charter 88’s own magazine, Citizens argued:

European democracy is the great issue of the 1990s, West and East, Europe is providing a pluralist democratic model which exposes the inadequacies of our own…In a sense, Charter 88 is about the Europeanization of Britain.

Generally speaking, and as Stephen Howe perceptively notes, the Charter was strongly associated with a commitment to the European political integration (Howe, 2003, p. 297).  Notwithstanding this, as will be seen below, many involved in the Charter were also aware that such a political integration of Europe could sit in tension with the organization’s mission of renewing democracy in the UK.  Implicitly, in fact, the original Charter text had articulated this point when it stated that, amongst the reasons why creation of “a democratic constitution” would be “no simple matter” was the fact that “part of British sovereignty is shared with Europe” (Charter 88, 1990, p. 112).
2.2 – The Maastricht debate (1992-1993)

The future of European political integration was first intensively discussed by the Charter during the signing and ratification of the Maastricht Treaty on European Union (TEU).   With its proposals a single European currency, European citizenship and a “European Union” encompassing not only economic co-ordination but also co-operation in justice and home affairs and foreign and security policy, the Maastricht Treaty constituted another step-change in the reality of European political integration.  On 2 June 1992, however, Danish voters unexpectedly rejected the treaty in a referendum held on the subject and there followed a tortuous process of securing ratification of the treaty in the United Kingdom Parliament leading, in November 1991, to the Major Government coming close to losing its overall majority.

Less than two weeks after the Danish result, Charter 88 invited Liberal Democratic politician Shirley Williams to deliver its second Sovereignty Lecture on the subject “Is there democratic life after Maastricht?” (Charter 88, 1992).  A few months later, on 26 September 1992, the Charter 88 Council was presented with a paper which sought to systematically crystallize the Charter’s own approach to the issue of Maastricht and European integration more generally.
  It was entitled “A Democratic Europe Demands a Democratic Britain” and was presumably written by Charter 88’s then Director Anthony Barnett.  It began by explicitly stating that “British arguments over Maastricht have posed the most important constitutional questions there are” and also that the vibrancy of that debate had clearly demonstrated the vital interest of the public in constitutional questions.  In addition, it was recognized not only that “[t]he signatories of Charter 88 are doubtless as divided over Maastricht as any other cross-section of the population” but also that debate on Maastricht within the UK had been both “terribly confused” and “painful”.  

Despite these acknowledgements, however, the possibility of Charter 88 proactively attempting to resolve them by, for example, calling for a popular referendum on the issue was not even mooted.  Instead, the constitutional inadequacies of the Maastricht ratification process were somewhat predictably related back to the need for reform of the domestic constitution
Britain cannot have a constructive constitutional debate when, with our unwritten constitution, we so lack a contemporary culture of rights, liberty and democracy.  To resolve the challenges posed by Europe we need a decent constitution of our own.

Beyond this, the paper took a decidedly pro-integrationist turn.  In particular, it interpreted the statement included in the original Charter that “part of British sovereignty is shared with Europe” not as a simple statement of fact but as a normative commitment to the idea “that sovereignty…should be shared”.  In particular, according to the paper writer, “[n]ew realities” such as global economic development pointed to the need for Europe-wide policies in areas such as protection of the environment.  In this context, binding European rules were to be welcomed as integral to the building of a European-wide democracy.

2.3 – “The European Union – a Statement of Principles” (1994)

“A Democratic Europe Demands a Democratic Britain” constituted the only serious, intellectual engagement by the Charter itself on the Maastricht debate. Despite this, there had developed a strong feeling amongst key Charter actors that the process of European integration, firstly, needed to be further democratized and, secondly, was an issue of too much importance to be ignored.  In this context, one member of the Charter’s Council, Colin Darracott, was commissioned to produce a Charter 88 statement on the subject with a view to promoting debate on the issue in time for the next Intergovernmental Conference (IGC) scheduled for 1996.  This document entitled “The European Union – a Statement of Principles” was presented to the Charter 88 Council in October 1994.
  It was, in many respects, rather ambiguous.  It began by stating that the Charter accepted that “the peoples of the United Kingdom are also citizens of the European Union”, that “the European Union is a unique and growing association of cooperating nation states” and, furthermore, that such cooperation “adds elements to the concept of citizenship”.  At the same time, however, the document clearly stepped back from the pro-integrationist logic of “A Democratic Europe Demands a Democratic Britain”.  In the first place, it stated explicitly that:
Charter 88 does not endorse or condemn the concept of the Union but concerns itself [only] with the constitutional implications.

Secondly, it argued that since “decisions are best taken at the most local, effective level of the community”, “genuine subsidarity” should govern the future development of the Europe.  Third, and perhaps most decisively, the document stated:
Charter 88 calls for no further extension of powers to be assumed at the European level until institutions of the European Union operate on the basis of true democratic accountability, subsidiarity and openness.


On 8 October 1994, the Charter 88 Council held a lengthy discussion on Darracott’s paper.
  This discussion reveals well the deep divisions within the Charter on the issue of Europe.  Some consensus was apparent, however, on the issue of subsidiarity.  No fewer than four (out of twelve) speakers stressed the importance of this principle in any discussion of the development of Europe.  At the same time, however, John Osmond sought to clearly distinguish subsidiarity from sovereignty and, furthermore, explicitly argued for more European competence over issues such as the environment and defence.  Similarly, Anthony Barnett argued that, in the context of EU enlargement, an increase in majority voting in the European Council, and the concomitant decline of the national veto, was inevitable.  Meanwhile, Darracott himself argued that the Charter should develop its work on Europe with the pro-integrationist European Movement.  According to Francesca Klug, however, such an idea was concerning since it might give the suggestion that Charter 88 was in favour of a federal Europe.  Finally, the meeting also revealed significant differences as regards the extent to which the Charter should involve itself in European issues.  In particular, Vicki Harris questioned whether Europe was an area of debate Charter 88 should be involved in given that the democratic reform of Europe was not one of the Charter’s original constitutional demands. In contrast, Mark Law and Jean Lambert argued that the Charter had to take Europe issues on board.  In the event, Council accepted Darracott’s paper as a “working document” but requested amendments so as, firstly, to underline that the Charter did “not take up [a] position vis-à-vis Europe” and, secondly, to ensure that the principle of subsidiarity was placed at the top of document.  Finally, and seemingly related to Harris’ point, the Council was assured that “office resources [would] not be wasted on [the] issue of Europe”.
2.4 – The Citizen’s Enquiry (1995-7)


Despite a suggestion in Darracott’s paper that Charter 88 would work to ensure that the issues of democratic reform and subsidarity were addressed by the 1996 IGC, the Charter never adopted an active campaigning stance on this issue.  Nevertheless, issues connected with European political integration were integrated into Charter 88’s Citizen’s Enquiry.  This project, which was launched in January 1995 and ran for two years, attempted, firstly, to engage a wide-range of people in debate on the constitution and, secondly, to focus the Charter’s efforts not only on reactive protest but also on a positive agenda of mapping the contours of and modalities for achieving particular desired reforms.  Through both a general call and a variety of specific outreach activities, individuals and citizens were invited to write submissions to the enquiry outlining their understandings and goals for reform of specific areas of the constitution.  Overall some 9,000 people, who were given the name Citizen’s Enquirers, participated (Lenton, 1997, p. 124).

 As described in the final report of the Citizens Enquiry, Enquirers’ views on Europe were remarkably similar to those put forward at the Charter 88 Council Meeting in 1994.  Firstly, Enquirers strongly favoured developing the European Union on a principle of “subsidiarity” as opposed to “centralism”.  Relatedly, they were “against too much standardization” (Ibid, p. 119) and believed that only limited decision-making should be made at European level.  As such, they expressed concern at the fact “while it [the EU] speaks about subsidiarity and promotes regionalism, it seems to be accruing more power to its central institutions and interfering more in national policy” (Ibid, p. 115).  In possible contrast, however, Enquirers generally distinguished their concerns about subsidiarity with the loss of national sovereignty per se; they were found to be “not, on the whole, overly concerned” with the latter (Ibid, p. 117).  Enquirers were said to favour the EU “focusing less on economic issues” but continuing to develop work in the area of environmental protection and the protection of rights (Ibid, p. 115).  Additionally, Enquirers favoured the democratization of the EU’s internal processes including promoting more openness (Ibid, p. 115) and knowledge (Ibid, p. 123) about decision-making and also transferring power away from the European Commission and to the Council and, more especially, the European Parliament (Ibid, p. 115 & p. 121).  Overall, 64% of Enquirers favoured more power for the European Parliament and Lenton argued that “the weakness of the Parliament encourages a lack of interest among the electorate” (Ibid, p. 122).  Finally, although it was clear that many Enquirers were positive about the idea of holding referendum both on the Euro and whether there should be more EU integration or not, Lenton still reported a lack of consensus on these issues (Ibid, p. 123).
2.4 – Inactivity (1997-2003) followed by re-engagement (2004-present)
After the winding up of the Citizens Enquiry, constitutional developments related to Europe continued to proceed apace.  Of most significance, the Treaty of Nice was signed by EU Governments in February 2001.
  In the context of the imminent enlargement of the EU,
 this treaty significantly extended and reformed Qualified Majority Voting (QMV) in the Council, made a further extension of the reach “co-decision” and reduced European Commission nominations by the larger EU members (including the UK) from two to one.  The proposed ratification of Nice was at the centre of debate during the 2001 general election.  In particular, whilst the Liberal Democrats argued strongly for a European Constitution (Liberal Democrats, 2001) and Labour Party argued that the UK must “engage fully in Europe” (Labour Party, 2001, p. 5), the Conservative Party argued for a very different vision of Europe and, in particular, opposed ratification of Nice on the basis that it would “put our ability to govern ourselves at risk” (Conservative Party, 2001, p. 29).
  Despite this, Charter 88 entered a period of prolonged inactivity as regards the European dimension of constitutional reform.  This may only be partially related to broader difficulties facing the organization at this time.  For example, Charter 88’s General Election guide for the June 2001 election (Holden (ed.), 2001) did provide detailed commentary on the crucial constitutional issues facing the nation across an impressive thirteen issue areas.  Europe, however, was excluded from this. 
At the end of 2001, however, the Laaken Declaration issued by EU Heads of Government launched the process of establishing a European Convention tasked with drafting a Constitution for the whole of the EU.
  It was in this context that Charter 88 began a reengagement with the European debate.  In particular, it convened a Working Group tasked with producing a set of democratic standards against which to judge the future development of European governance.  The eight member Working Group consisted of three persons internal to Charter 88 (Karen Bartlett, Director; Nicholas Dusic, Research Officer; Paul Hirst, Chair of Executive Committee
) alongside five external members - three “pro-Europeans” (Martyn Bond, then of the Federal Trust; Rosemary Bechler, founder of Citizens4Europe and Adam Townsend, then of the Centre for European Reform), one “Euro-skeptic” (Janet Bush, then Director of New Europe and the No (to the Euro) Campaign) and one other (Dan Plesch of the Royal United Services Institute) (Charter 88, 2003, p. 0).  

In June 2003, whilst the Charter 88 Working Group was still sitting, the European Convention finalized its work consolidating and reforming exiting European Union treaties into an over-arching draft Constitution for Europe.  Amongst the significant changes proposed in the draft Constitution (which in almost all significant respects became the now-defunct Constitutional Treaty) were the following:  (i) replacing the six-month rotating Presidency of the European Council with a two and a half year post renewable once, (ii) election of the President of the Commission by the European Parliament (after nomination by the Council), (iii) establishment and resourcing of an EU Union Minister for Foreign Affairs (through merging of the foreign affairs post established at Amsterdam with the EU External Affairs Commissioner), (iv) giving legal force to the EU Charter of Fundamental Rights and (v) further expansion, consolidation and simplification of EU competences, Qualified Majority Voting in the European Council and “co-decision” between the European Council, Commission and Parliament.
Later, in June 2003, the Charter 88 Working Group produced its report entitled  Charter 88’s Five Democratic Tests For Europe.  The five tests proposed were as follows:

1. Representation:  Are EU citizens fairly represented in EU institutions?
2. Participation:  Are there opportunities for EU citizens to participate in EU affairs?

3. Rights:  Are the rights of EU citizens and Member States safeguarded?

4. Accountability:  Are EU institutions held accountable for their actions?
5. Openness and transparency:  Are EU institutions open and transparent?

(Charter 88, 2003, p. 2)

Integrated alongside the report was, firstly, a very limited amount of analysis as regards how EU governance fared against these tests and, secondly, findings from a Charter 88 YouGov poll testing British public opinion on Europe and its governance.
  Information on the latter is provided throughout the following section.  Turning to the report’s own analysis, the Working Group proved keen to promote the idea of holding a referendum of the EU Constitution noting, in particular, that this
would allow European citizens to have the opportunity to decide whether or not to vote on the major constitutional issues that effect their lives. (p. 10)
and, furthermore, would
force EU and national politicians to engage with citizens, making it more likely that they would take an interest in how their lives are affected by the EU. (Charter 88, 2003, p. 10)

The Group also noted that, despite the emphasis on deciding matters within the EU by co-decision between the Commission, Parliament and Council, this process lacked transparency and, therefore, “[o]pening up the co-decision process is important” (Charter 88, 2003, p. 22).  

After the release of the Charter 88 Working Group document, external developments related to the future of European governance continued apace.  On 24 April 2004, under pressure from the Conservatives and Liberal Democrats, the Blair Government surprisingly announced it would hold a referendum on the EU Constitutional Treaty.  This position was endorsed by all three parties in their manifestos for the 2005 general election held on 1 May.  However, shortly afterwards this Treaty was formally abandoned when, firstly, the Netherlands (29 May) and then France (1 June) held referenda where voters rejected it.  The process of treaty revision stalled.  It was only resurrected during the German Presidency of the European Council in 2007 when that Government circulated a questionnaire to EU member states asking for views on how to restart the process.
  On 21-23 June 2007 the European Council meeting in Brussels gave a mandate for the calling of a new Intergovernmental Conference to discuss Treaty revision.  This duly took place on 23 July 2007 in Lisbon where a text of the European Reform Treaty was drawn up.  It was finalized at a European Council on 28-29 October held in Lisbon and signed, also in Lisbon, on 13 December 2007.  This European Reform Treaty has been described by non-biased experts as being 90-95% similar in substance to the EU Constitution.
  Despite this, no European Government expressed a desire to call a referendum.  However, the Irish Government was obliged to do so as a result of its domestic constitution.  Ratification by all member states was set for the end of 2008.

Throughout these developments, Charter 88 (which merged with the New Politics Network to become Unlock Democracy in November 2007)
 engaged in only a limited amount of new activity.  During 2007, however, it did convene three deliberative events (in Yorkshire and the Humber, the South West and Greater London) which sough “to gauge informed public opinion on the current and future governance of the European Union” (Robinson, 2007, p. 1).
    More importantly, in January 2008, Unlock Democracy published its own analysis of the European Reform Treaty.  Alongside an exposition of the treaty by John Palmer of the European Reform Centre, Unlock Democracy’s Director Peter Facey analyzed the extent to which the treaty and the process leading up to it met Charter 88’s five democratic tests (Palmer & Facey, 2008).  According to this analysis, the treaty was judged “a positive step towards a more democratic and participatory European Union”.
  Moreover, whilst generally endorsing the concept of referenda when serious structural changes to European governance were proposed, the report stopped short of forcing calling for such a referendum in this case.  Instead it stated:
Unlock Democracy believes that a referendum should be held for all major treaty changes and this is no exception.  We are however mindful of the fact that some previous treaties were far more significant than this one.  With that in mind, we are open to the suggestion that a referendum on [EU] membership itself would be more appropriate at this stage. (Facey, 2007, p. 34)

On 12 June 2008, however, Irish citizens voted decisively against ratification of the Treaty in a referendum, casting its future into some doubt.

Section 3:  Charter 88, European Political Integration and the European Reform Treaty – a new normative analysis


This final section offers an analysis of how Charter 88/Unlock Democracy has grappled with the issue of European political integration, firstly, throughout it twenty year history and, secondly and more explicitly, during the process leading up to the Constitutional and European Reform Treaties.  It offers an explicitly normative, immanent critique grounded in the democratic constitutionalist values which underpinned the original Charter text.

As is clear from the account provided above, European political integration is an issue which Charter 88/Unlock Democracy has found difficult to handle.  In fact, during significant parts of its history, the Charter has come close to ignoring the issue.  However, the constitutional importance of Europe can hardly be overstated
The member states of the European Union now form an integral part of the United Kingdom’s constitutional structure.  No single development in recent times has done more to alter the basic shape of that structure. (King, 2007, p. 91)

Given this, Charter 88’s periodic European amnesia represents a major failing for an organization which self-avowedly had, and has, as its prime raison d’être the development of a genuinely comprehensive and systematic approach to the future development of the UK constitution.

Even when the Charter has attempted to deal explicitly with Europe as a constitutional issue, it has often found it difficult to find a coherent voice on the matter.  Nevertheless, since the publication of the Five Democratic Tests for Europe in 2003, Charter 88/Unlock Democracy has not only given the European debate some priority but has also developed a clearer and more consistent voice in relation to it.  However, when judged against principles which underpinned the original Charter, Unlock Democracy’s position still remains too positively orientated towards the contemporary, often anti-democratic, mode of European governance.
3.1 – The Charter, its principles and European governance 


Although the original Charter text did not explicitly grapple with the European debate, the constitutional principles which it expounded can and, given its importance, should be applied to this issue.  These relevant principles may be summarized as the inter-related ones of popular sovereignty, subsidiarity, participatory decision-making, and human rights.

Turning first to popular sovereignty, at root the Charter represented not a list of specific demands but a statement of belief that the constitution can and should belong to the people.  As the original Charter stated:
We have less freedom than we believed.  That which we have enjoyed has been too dependent on the benevolence of our rulers.  Our freedoms have remained their possession, rationed out to us as subjects rather than being our own inalienable possession as citizens. (Charter 88, 1990, p. 111)

It was essential that the people produce “a new constitutional settlement…anchored in the idea of universal citizenship” (Ibid, p. 112).  The precise contours of such a settlement, however, could not be predetermined since: “We cannot foretell the choices a free people may make” (Ibid, p. 112).

Alongside this belief in popular sovereignty, the Charter was also rooted in a belief that power should be exercised at the most appropriate level and, in general, that decentralization was to be preferred.  This principle of subsidiarity was particularly reflected in the ninth demand of the Charter.  It was also one of the few golden threads of consensus running through Charter 88’s internal debates on Europe from the early 1990s onwards.  Finally, whatever the level of government power is being exercised, the Charter also elaborated a belief in, firstly, participatory decision-making and, secondly, human rights.  Indeed, these two principles underpinned the whole Charter’s vision of a “democratic constitution” (Ibid, p. 112).  Moreover, they were particularly reflected in demand one and eight and demands four and five of the Charter respectively.

3.2. – Popular sovereignty

At the root of concern about the increasing integration of the UK into the EU lies a deep belief that it lacks a popular mandate.  With the exception, perhaps, of the 1975 referendum which validated the decision taken two years earlier to enter what was then the European Economic Community/Common Market, the steady and quasi-permanent transfer of significant national competences (otherwise known as national sovereignty) to the European level has been achieved without securing the proper consent of the people.  Such a denial of popular sovereignty has largely been ignored in Charter 88/Unlock Democracy’s contributions to the debate.  For example, its recent publication of the European Reform Treaty drew a firm, but clearly incorrect, dichotomy between the defence of “national sovereignty” and concern about the “nature of democracy” (Facey, 2008, p. 33).  On this basis it the found that “the Reform Treaty offers some real improvements” in the democratic legitimacy of the European Union (Ibid).

Moreover, given the fundamental nature of the issues at stake, popular sovereignty can rarely, if ever, be legitimately transferred via such remote proxies as the European Convention process.  In contrast to this perspective, a recent Charter 88/Unlock Democracy pamphlet states
The Constitutional Treaty was drafted as part of a long process of debate in a specially established Constitutional Convention, which produced the draft text.  The Convention was composed not only of representatives of Member State governments and EU institutions but also of elected members of both the European Parliament and national Member States parliaments.  It met and debated in public and received testimony from a wide range of civil society organisations and interest groups from across the length and breath of the Union. (Palmer, 2008, p. 10)

Even if this is true, subsequent events have amply demonstrated that the Convention lacked any real relationship (or legitimacy) with European people, particularly in the UK.  Charter 88’s own Working Group noted a Eurobarometer survey conducted in autumn 2002 (when the work of the Constitutional Convention was at its height) which found that “over seventy per cent of the UK public was unaware” of the Convention’s existence (Charter 88, 2003, p. 1).  Moreover, Charter 88’s polling conducted in June 2003, when the Convention had almost completed its work, found that 82% of people still felt that the UK was not having “an open and honest debate about the future of the EU” (Ibid, p. 4).

The direct consultation of the people via a referendum remains the most, indeed arguably the only, practicable way of ensuring that the development of Europe remains linked to a notion of popular sovereignty.  Such an understanding also has strong popular backing.  In Charter 88’s own 2003 poll, some 77% of people favoured a referendum on important European treaty changes (Charter 88, 2003, p. 12).  Given this, it is unfortunate that the Charter failed to call for any such referendum in the lead-up to the Maastricht, Amsterdam or Nice Treaties – all of which effected major changes to European governance.  In contrast, Charter 88/Unlock Democracy has made a recent shift toward such referenda (Charter 88, 2003; Facey, 2008).  Even here, however, Unlock Democracy’s recent call for a referendum on the European Reform Treaty or on EU membership itself (Facey, 2008, p. 34) remains unhelpfully vague.
3.4 – Subsidiarity

Certain decisions related, in particular, to maintaining friendly and close economic and personal relations between European nations are clearly most appropriately decided at a European level.  Moreover, such co-operation appears to have the support of a majority of British citizens.
  Nevertheless, the steady transfer of policy-making to the European level clearly significantly over-reaches such areas.  In addition, increasingly, such policy-making takes places supra-nationally i.e. subject to “co-decision” and qualified majority voting but no national veto.  Supra-national European governance now determines, in some detail, agricultural, fisheries, environment, health and safety and privacy/data protection policy to name but a few areas.  Moreover, as Unlock Democracy’s Peter Facey freely notes, assuming it comes into force, the European Reform Treaty affects a further “extension of majority voting, reduction in national vetoes and an increase in [EU] competence” (Facey, 2008, p. 32).

The transfer of much of this decision making to a supra-national European governance structure violates the majority of British citizens’ understanding of where decisions are appropriately made.  In other words, it violates British citizens’ understanding of subsidiarity.  Thus, Charter 88’s own polling of British citizens found that 63% favoured either a UK exit from the EU or an EU where fewer decisions were made on behalf of the EU as a whole (YouGov, 2003, p. 1).  A further 20% favoured no further expansion of decision-making at the EU level (Ibid).  In contrast, only 13% favoured more decisions being taken by the EU as a whole (Ibid).  Similarly, a clear majority (62%) felt that the most important issue in the inter-governmental negotiations on the European Constitution was to “[p]reserve national sovereignty in certain areas” (Charter 88, 2003, p. 25) rather than “[m]ake the EU more [internally] democratic” (28%) (Ibid).

3.5 – Participatory decision-making


Whatever level of government decisions are made, another central Charter principle centred on the need to ensure that decisions are made in a genuinely participatory fashion.  This principle, however, demands far more than that procedurally-speaking opportunities are available for “EU citizens to participate in EU affairs” (Charter 88, 2003, p. 2).  As importantly, citizens must “routinely take up such opportunities” (Warleigh, 2003, p. 10).  Moreover, as Charter 88 itself has noted, it is also necessary that decisions are made in a genuinely transparent manner, open to effective public scrutiny (Charter 88, 2003, pp. 21-22).

European treaty reforms from the Single European Act (SEA) (1986) onwards have affected a major increase in the number of policy areas subject to a “co-decision” procedure whereby European legislation must secure the assent not only of the European Commission and Council of Ministers but also of the European Parliament (Warleigh, 2003, p. 78).  Superficially, this appears a positive development towards a European-wide democracy.  At the same time, however, it is critical to note that substantive participation in European Parliamentary elections has actually fallen.  Thus, whereas just prior to the SEA in 1984 some 61% of the European election participated, this number had fallen to approximately 44% in 2004.
  Moreover, such contests remain “secondary” in nature, with the majority of the electorate voting on the basis of criteria other than the performance of MEPs.  Finally, whilst the spread of “co-decision” has dramatically increased the European Parliament’s powers, it is integrally related, firstly, to a demise of the national veto in the European Council of Ministers and, secondly, to an increase in the secrecy of the Parliament’s own decision-making.  In particular, the past few years have seen a dramatic increase in the use of “trialogues” where small number of parliamentarians, members of the Council and European Commission work out a common position behind closed doors.


Should it come into force, the European Reform Treaty extends the “co-decision” to a further number of policy areas.  It also strengthens the European Parliament’s hand by providing that the nominations of the President of the European Commission will be elected “taking into account the elections to the European Parliament” and that the candidate will be “elected by the European Parliament by a majority of its component members” (Facey, 2008, p. 31).  In another significant reform, the Treaty provides that the Council of Ministers will meet in public when dealing with legislation (Ibid, p. 31).  Additionally, however, and somewhat overlooked, the treaty entrenches the “triologue” system which, as Charter 88 has noted, continues to lack transparency (Charter 88, 2003, p. 22).  It also reduces areas subject to the national veto and fails to reduce the power of the European Commission which, as Featherstone notes, “fails the test of democratic legitimacy” by almost any measure (Featherstone, 1994, p. 162).  Finally, it important to note with Richard Bellamy that “[t]he multiplicity of languages and political cultures mean that there is no EU wide public sphere or demos” (Bellamy, 2006, p. 250).  In particular, “there are no European wide newspapers, radio stations or TV channels” (Ibid).  The European Reform Treaty clearly can do nothing directly to alter this.  Moreover, based on past experience, and contrary to Lenton’s intimation (Lenton, 1997, p. 22), there is no reason to expect that the increased power it gives the European Parliament will result in more meaningful European parliamentary elections, at least in the short to medium term.
3.6 – Human Rights


Human rights had a central place within the philosophy of the original Charter.  Moreover, as noted in section one, European pressures (mainly emanating from European Convention on Human Rights system rather than the EU) have arguably played a very important role in the promotion and protection of this value within the UK.  In addition, although the EU has been strongly criticized in the past for lacking clear protection for human rights in its own sphere, the European Reform Treaty undoubtedly represents a significant change in this area.  In the first place, the Treaty provides for the EU to become a signatory in its own right to the European Convention on Human Rights (ECHR).  This development has clear symbolic importance, although its legal effect may be limited by the fact that all EU member countries are already signatories to the ECHR themselves.  Second, and more importantly, the Treaty gives concrete legal effect to the EU Charter of Fundamental Rights, originally drafted in 2000.

Even in this area, however, the effects of the European Reform Treaty may be far from positive.  Firstly, a close reading of the EU Charter demonstrates that substantial parts are strongly motivated by a desire to entrench and underscore certain (contested) policies and competences which have been developed at an EU level.
  Moreover, in some cases, these policies and competences may actually threaten human rights.  Take for example, the provisions on privacy/personal data in articles seven and, most particularly, eight of the Charter.  As Cannataci and Mifsud-Bonnici note, this provision may be expected to further entrench the European data protection regime (Cannataci & Mifsud-Bonnici, 2005, p. 13).  But this regime already sits in serious tension with freedom of expression.  For example, it has seen one Swedish parishioner (Mrs. Bodil Linquvist) prosecuted for publishing some relatively innocuous personal details about fellow colleagues in her church on her personal website.
  As Dan Tench has cogently argued in The Guardian, this case and the entire European data protection are seriously problematic from a freedom of expression point of view
Perhaps the most important feature of these data protection laws from a domestic perspective is that they reverse the burden of proof.  Instead of, as previously, a claimant having to show that a certain invasion of privacy or use of his or her name or image was unwarranted, now he or she merely has to show that personal data has been used and leave the perpetrator to justify the use.  Under the legislation, this can be very hard to do…The Lindqvist case is important because it shows the way the judicial wind is blowing.  With this and yet further data protection legislation expected from Europe, it seems that sooner or later, the broad privacy and image protection so common elsewhere in Europe may be foisted upon us here. (Tench, 2004)


Secondly, as Richard Bellamy has argued, the difficulties in drafting the Charter rights which resulted from different national valuations of them led to their being specified “at such a high level of abstraction that they could be compatible with almost any reading of them” (Bellamy, 2006, p. 253).  At the same time, the European Constitution (now European Reform Treaty) does clearly entrench the ECJ’s authority to decide the meaning of the Charter in any concrete case (Ibid).  However, the ECJ is not only peculiarly democratically insulated (Bellamy, 2005b, p. 734) but also (as the above discussion in relation to freedom of expression and privacy hopefully indicates) does not have an established record of competence in relation to human rights matters.

3.7 -  Last Thoughts:


The analysis offered above in relation to the development of the EU generally and the European Reform Treaty specifically may appear unduly negative.  Certainly, it should not and cannot detract from the remarkable benefits of European political integration in terms of underpinning the peaceful social and economic interchange of European peoples over the past fifty years.  Nevertheless, the EU’s democratic failings, when judged against Charter 88’s own standards and principles, remain potent.
Most fundamentally, the European integration process has violated a proper understanding of popular sovereignty, namely the idea that the quasi-permanent transfer of competences or powers to a supra-national governance structure requires the clear consent of the governed.  Second and relatedly, many of the competences now exercised at the EU level violate the majority’s understanding of the level of government at which decisions are most appropriately made.  In other words, they violate their understanding of subsidiarity.  Thus, as Warleigh notes:
[T]he real problems of EU democracy are substantive rather than formal, and relate principally to the absence of a meaningful Euro-demos (defined as a self-conscious body of citizens across the member states who consider the EU, and political engagement with both the Union and each other, as a natural course of action to be undertaken in order to secure their objectives).  (Warleigh, 2003, p. 122)

Given this, if the EU is to solve its democratic deficit, it “must match its competences more closely with those deemed legitimate for transnational governance by the public” (Warleigh, 2003, p. 2).  At least in the UK context, this would clearly involve a substantial reduction of the scope of supra-national European decision-making in a number of areas.
Increasing the transparency of decision-making at the European level is undoubtedly an unalloyed social good.  In contrast, the increasing development of a pseudo-demos at the European level through further extension of the power of the European Parliament may further exacerbate Europe’s democratic deficit if it undermines the erstwhile “consociational and Madisonian features” of predominantly inter-governmental EU decision-making (Bellamy, 2006b, p. 736).  Given this, democratic constitutionalists would be well advised to strengthen national parliamentary scrutiny of their own government’s activities at the EU level rather than argue for the further development of the European Parliament.


Although undoubtedly a work of compromise, the genesis of the European Reform Treaty pursues a very different path.  First and foremost, it is avowedly based on an attempt to evade seeking the consent of Europe’s citizenry through referenda.  Secondly, it effects a further (albeit limited) transfer of competences to a supra-national decision-making structure at the European level.
  Finally, it entrenches the highly untransparent “trialogue” form of co-decision making between the European Commission, European Council of Ministers and European Parliament.
Section 4:  Conclusions
This article has explored the rather ambiguous relationships between the development of Charter 88, the goal of democratic constitutionalism and the process of Europeanization in the UK.  As the first part of the article explored, the Europeanization of UK politics and society was strongly linked to the birth of the Charter.  In particular, the early Charter saw “Europe” as a helpful external aid to the pursuit of a variety of (domestic) constitutional reforms including a Bill of Rights, electoral reform and regionalization.  At the same time, however, it largely ignored the future governance of Europe as a constitutional issue in and of itself.  For these and other reasons, and as the second section of the paper lays out, the Charter subsequently had difficulty finding a clear voice in relation to this matter.   In fact, analyses of relevant internal debates reveal substantial differences of opinion between key actors within the Charter on this issue.  The third, and by far the most speculative, section of the paper offered an imminent normative critique of Charter 88/Unlock Democracy’s attitude towards European political integration, in general, and the European Reform Treaty, in particular.  It was argued that, whatever its potential merits, the modes by which European integration has developed violates the fundamental principles of democratic constitutionalism laid out in the Charter, namely, popular sovereignty, subsidiarity, participatory decision-making and human rights.  Moreover, in contrast to Facey (2008), it was argued that the recent European Reform Treaty does little to address these difficulties and, in many respects, makes matters worse.  Given this, those who are supportive of the principles on which the Charter was based, have good reason to speak out strenuously against this treaty and for an alternative, less supra-national approach to European decision-making.  Thus, whilst Unlock Democracy’s call for a referendum on the Treaty (or, less satisfactorily, on EU membership itself) is a welcome development, it must go further in developing its critique of contemporary modes of European governance.
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� “Devolution of power” filed in Box 20, Charter 88 Archives, University of Essex.


� “Vaclav Havel Receives Charter 88”, Charter 88 Press Release (21/03/90), Box 19, Charter 88 Archives, University of Essex.


� “Charter 88 slams Mrs. Thatcher’s “Magna Carta of Rights” and Calls on Helsinki countries to reject Mrs. Thatcher’s demands”, Charter 88 Press Release (11/90), Box 19, Charter 88 Archives, University of Essex.  Formally, of course, the Helsinki Accord was also signed by two non-European countries (Canada and the United States).  It is not apparent, however, that Charter 88 had this fact in mind when drafting this press release.


� “Submission to the Labour Working Party on Electoral Systems from Charter 88 (Beverley Anderson, Gavin Laird, Carole Tongue MEP)” tabled at Charter 88 Executive Meeting (21 March 1991), Box 7, Charter 88 archives, University of Essex.


� “[D]espite its ten demands at this point [i.e. at its foundation] Charter 88 was only committed in policy detail to one area of constitutional reform – the incorporation of the ECHR into British law.” (Evans, 2003, p. 35)


� “Submission to the Labour Working Party on Electoral Systems from Charter 88 (Beverley Anderson, Gavin Laird, Carole Tongue MEP)” tabled at Charter 88 Executive Meeting (21 March 1991), Box 7, Charter 88 archives, University of Essex.


� “Questions and answers on Charter 88”, Box 1, Charter 88 Archives, University of Essex.


� Charter 88, Citizens, 1991, pp. 6-8 quoted in Evans, 2003, p. 34.


� “A Democratic Europe Demands a Democratic Britain”, Charter 88 Council Meeting Paper (26 September 1992), Box 3, Charter 88 Archives, University of Essex.


� This desire to re-focus the debate on domestic constitutional change was clearly also implicit in the title of the paper being “A Democratic Europe Demands A Democratic Britain” as opposed to the probably more appropriate “A Democratic Britain Demands a Democratic Europe”.


� “The European Union – A Statement of Principles”, Box 4, Charter 88 Archives, University of Essex.


� “Charter 88 and the European Union (Discussion at Council on 8 October 1994)”, Box 4, Charter 88 Archives, University of Essex.


� It came into force in February 2003.


� Ten countries (Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia and Slovenia) joined the EU on 1st May 2004.  These were joined on 1 January 2007 by Romania and Bulgaria.


� In the event, of course, the Labour Party won the 2001 general election on a landslide at the Nice Treaty was ratified and came into force on 1st February 2003.


�The Convention was to be chaired by former French President, Valery Giscard D’Estaing, and included representatives from the European Parliament, European Commission and both the Governments and Parliaments of EU member states and candidate countries.  It also included observers representing the Committee of the Regions, The European Economic and Social Committee, social partners and a European mediator (Ziller, 2007, pp. 135-6).


� Paul Hirst sadly died on 16 June 2003 before the Working Group had finished its work (Charter 88, 2003, p. 0).


� This survey was conducted from 4-5 June 2003 (i.e. just before the release of the draft European Constitution) and had a sample size of 2082.  See Charter 88, 2003, p. 2.


� Professor Paul Craig, presentation to The Lisbon Treaty:  Hype, Hopes and Fairytales Conference, St. Hilda’s College, Oxford, 2 May 2008.


� Ibid.


� The New Politics Network and Charter 88 had been working together for a number of years beforehand, often under the banner of “Unlock Democracy”.  It should be noted that the New Politics Network also has a history of engagement with European governance.  See e.g. Henricson-Bell (ed.) (2005).


� These events appear to have had a number of design failings.  In particular, they did not contain a representative sample of the population in relation to orientation towards Europe (Ibid, p. 10) and nor they seek a consensus from participants on issues of European governance.


� “EU Treaty good for democracy, claims Unlock Democracy” (2008) available at � HYPERLINK "http://www.unlockdemocracy.org.uk/?p=1194" ��http://www.unlockdemocracy.org.uk/?p=1194�. 


� Nevertheless, a few days later the treaty complied its ratification process in the United Kingdom Parliament   See “UK Parliament approves EU Treaty”, BBC Online (18 June 2008) available at � HYPERLINK "http://news.bbc.co.uk/1/hi/uk_politics/7461918.stm" ��http://news.bbc.co.uk/1/hi/uk_politics/7461918.stm�. 


� For example, Charter 88’s own polling from 2003 found that only 14% favoured there being “no European Union at all” (Charter 88, 2003, p. 4) whilst only a further 28% were willing to state “I am against the UK’s membership of the EU” (YouGov, 2003, p. 1).  


� Facey is correct to point out that the European Union Treaty does include a principal of conferral (that competences not conferred upon the EU remain with member states) and also explicitly states a procedure (which could take up to two years) whereby Member States may leave the Union (Facey, 2008, p. 30).  However, these provisions do not really protect national sovereignty since they largely mirror the de facto situation under international law in any case.  Moreover, in the case of the provision regarding leaving the Union, they appear to introduce substantial procedural hurdles for Member States which were not present beforehand.


� Presumably, this was taken by most people to refer to making supra-national decision-making  at the EU more formally representative of the people and, ultimately, the EU-wide majority will.  However, the question put was clearly rather ambiguous.


� While no such clear trend is apparent within the UK specifically, turnout here is particularly low.  Indeed, in 1999 only 24% of the eligible electorate bothered to vote.


� Renaud Dehousee, The Libson Treaty:  Hype, Hopes and Fairytales, St. Hildas College, Oxford, 2nd May 2008.


� See, for example, the specific wordings of: provision freedom to conduct a business (article 16), fair and just working conditions (article 31), environment protection (article 37) and consumer protection (article 38).


� See Bodil Lindquvist case heard in ECJ (2003) at http://curia.europa.eu/jurisp/cgi-bin/gettext.pl?lang=en&num=79968893C19010101&doc=T&ouvert=T&seance=ARRET.


� If follows that, contrary to Facey (2008, pp. 29-30), I am far less troubled by the UK’s alleged “opt-out” from aspects of the European Charter.  In fact, the principal issue with regard to the relevant British (and Polish) protocol is that it appears likely that it will actually have minimal (if any) substantive legal effect.


� These scrutiny mechanisms have been pioneered by the Danish Parliament’s European Affiars Committee (Henricson-Bell, 2005).


� It is true that the Reform Treaty includes some potentially proposals for a  Yellow and Red Card system for flagging subsidiarity issues by national Parliaments and also introduces a citizens’ initiative procedure.  What is most apparent from reading these provisions, however, is how weak they are.  Moreover, none of these procedures address the fundamentally difficulty that British citizens may be distinctly less supportive of extending decision-making at a European level than many of the European neighbours.
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