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Dear All,

As agreed, please find below our answers to the questions raised in the below questionnaire re the litigation funding and costs in respect to the Czech Republic. 

Questionnaire on

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS

1. What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

1.1 Court charges.

Court charges are regulated by the act No. 549/1991 Coll. on Court Charges. 

The court fee is payable upon the filing of the petition. The obligation to pay the court fee has the claimant. If the defendant files a countermotion, they are also obliged to pay the court fee relevant to their counterclaim upon the filing of their counterclaim. The appellant pays the court charge for the appellation procedure, payable upon the filing of the appeal.

The court fee is 4% of the claim, minimally CZK 600, maximally CZK 1 000 000. If the claimant initiates the civil procedure regarding their claim not exceeding CZK 1 000 000 by the means of electronic communication, the court fee is 2% of the claim, minimally CZK 300.

The court fee in the sue for support is 1%, minimally CZK 300, maximally CZK 10 000.

Accounting basis for the calculation of the court fee is the lump sum of the claim, by the claim on repeated payments for an indefinite period of time or for a lifetime, the accounting basis is the 5 year claim.

The court fee in legal disputes regarding real estates is CZK 3 000 for one real estate, regarding companies or branches, CZK 10 000 for each company or branch and CZK 1 000 in other cases.

1.2 Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).

The court charges do not comprise VAT.

All documents disclosed to the court must be in Czech or provided with Czech certified translation. The courts do not offer translation services but they keep lists of certified independent translators who only are entitled to do such translations. The approx. price of one page of such translation is CZK 450. Each party bears costs of translation of their evidence, however these costs are considered as the “judiciary expenses” and are refundable if the party that made this payment wins the case.

If the party of the legal dispute does not understand Czech, they are entitled to a translator for all oral proceedings. An authorised translator does this service. As the right to negotiate by the court in the mother language belongs to the constitutional rights of each participant of the court procedure, the costs of this service bears the Czech republic. 

Other translations, such as translations of witness statements, expert ´s reports, etc. are considered as “judiciary expenses” and these expenses bears the losing party.

According to the Czech law there are two kinds of enforcement proceedings: (i) enforcement by the court bailiff – the court fee is 2% of the claim, minimally CZK 300, maximally CZK 50 000, if it is not possible to adjust the claim, the court fee is CZK 1 000, the claimant is entitled for reimbursement of these costs by the debtor; (ii) enforcement by the private bailiff – the debtor bears the costs of the enforcement and the reasonable costs of the claimant, the additional contractual remuneration of the private bailiff bears the claimant.

1.3 Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

The Regulation No. 177/1996 Coll regulates lawyer’s remuneration. This legal act defines the ways how the lawyer’s remuneration can be determined:

(i) contractual remuneration – the lawyer is free to agree with the client a hourly rate, however such rate shall be reasonable, the client must be informed in advance about the expected scope of the work, the lawyer must keep records about their work done for the client and the client must be informed in advance about the necessity to overrun the expected workload. Fee calculated as depending exclusively to the success of the client in negotiation or litigation should not exceed 25% of the amount in question. 

(ii) extra-contractual remuneration – if there is no special agreement between the client and the lawyer regarding the remuneration for legal services, the lawyer is entitled to get a certain fee depending on the workload and on the matter in hand. Take- over of the file, negotiation with the client, drafting petition, participation at the court hearing, drafting the appeal are examples of „acts of legal representation“. For each „act of legal representation“ is the lawyer entitled to receive below specified remuneration:

	· value up to CZK 500
	remuneration CZK 300

	· value between CZK 500 and CZK 1 000
	remuneration CZK 500

	· value between CZK 1 000 and CZK 5 000
	remuneration CZK 1 000

	· value between CZK 5 000 and CZK 10 000
	remuneration CZK 1 500

	· value between CZK 10 000 and CZK 200 000
	remuneration CZK 1 500 + CZK 40 for each CZK 1 000 exceeding CZK 10 000

	· value between CZK 200 000 and CZK 10 000 000
	remuneration CZK 9 100 + CZK 40 for each CZK 10 000 exceeding CZK 200 000

	· value exceeding CZK 10 000 000
	remuneration CZK 48 300 + CZK 40 for each CZK 100 000 exceeding 10 000 000


Pro bono work is not expressly forbidden, but the law provides that a contract on legal assistance needs to provide a certain fee. There are no minimal fees. Everybody who approves that they don’t have enough funds to pay costs of their legal representation may ask the Czech Advocacy Bar for appointing an attorney for a reduced fee or for free.

Regulation No. 484/2000 Coll. defines the remuneration, which is obliged to pay the losing party to the winning party within the civil procedure.  The following amounts apply for one instance of the court procedure.

	· value in question until CZK 1 000
	CZK 4 500

	· value in question between CZK  1 000 and CZK 5 000
	CZK 6 000

	· value in question between CZK  5 000 and CZK 10 000
	CZK 9 000

	· value in question between CZK  10 000 and CZK 200 000
	CZK 9 000 + 17% from the amount exceeding CZK 10 000

	· value in question between CZK  200 000 and 
CZK 10 000 000
	CZK 41 300 + 2% from the amount exceeding CZK 200 000

	· value in question exceeding CZK 10 000 000
	CZK 237 000 + 0,15% from the amount exceeding 
CZK 10 000 000


If it is not possible to identify the value in question, following fees apply:

	· declaratory petition
	CZK 25 000

	· petition regarding real estate
	CZK 20 000

	· petition regarding IP rights
	CZK 15 000

	· other petitions
	CZK 10 000


1.4 A witness of fact.

In order to hear a witness, there is no court charge. However, the witness may request to be indemnified according to its personal circumstances. Upon disclosure of the confirmation issued by the employer or disclosure of the tax declaration the witness may ask for the compensation of their income. The witness may further request for the reimbursement of the travel expenses. The court accepts the reimbursement of the costs of public transport; costs of travelling by car are reimbursed only exceptionally, if travelling by the means of public transport is not possible. All costs supported by vouchers must be disclosed to the relevant court within 3 days since the witness statement; otherwise the right on their reimbursement ceases.

These costs are paid to the witness by the court. At the end of the trial the losing party will refund these costs to the court as “judiciary expenses“. 

1.5 An expert.

The order to draft and lodge an expert report, there is no court charge. However, the report will be drafted only if the judge considers that a report is useful and establishes all the objectives for the expert to answer. The judge may simultaneously ask the parties of the dispute to raise their questions to be answered by the expert. The judge may ask one of the parties or both of them to pay an advance payment for the costs of the experts report. 

Together with the report, the expert discloses to the court an account for his work. The judge approves this account if he finds it as reasonable, otherwise the court may decide about its cutting.

At the end of the trial, these costs are considered as “judiciary expenses” and are born by the losing party.

1.6 Any other costs.

Other reasonable costs that a party pays related to a pending case, such as travel expenses, accommodation, administrative fees, etc. are considered as “judiciary expenses” and are born by the losing party.

Correspondence, photocopying, fax, telephones and other administrative costs are reimbursed to the legal representative of the winning party as a “flat fee” CZK 300 for one  “act of legal representation” specified above.

1.7 What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, and unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

Except for the court charges and costs connected with the acquisition of the written evidence (for example costs of the obtaining of the extract from the Company Register of the claimant and the defendant and translation costs of the written evidence into Czech language), there are no costs to be paid for bringing a claim. But, during a case is pending, all costs, if linked to the case, are considered as “judiciary expenses” and eventually paid by the losing party.

It is difficult to say how long a case may take, as it very much depends on various circumstances. It is to expect that an “average court case” takes several months up to several years to be irrevocably settled.

For each item, please:

(a)
quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

General rules were introduced above. As the matter is very complex, we cannot be more specific unless we have more information regarding the areas of your interest. We could also provide you with the translation of the relevant legislation.

(b)
say what rules apply in special cases, such as small claims, special courts/tribunals,

Please see above.

(c)
give (or estimate) any relevant actual amounts of money involved, and

Please see above. The lump sum of costs depends on the value of the claim, on the specific conditions of each case, such as complexity of the evidence, the necessity to organise witness hearings abroad, necessity to order an expert report, specific attitude of the relevant judge etc.

(d)
say when the amount of money involved becomes clear to the payer.

Please see above.

2. Who bears the costs?  

We have addressed this question in the text above.

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

When the court decides about the merits, they ask the parties if they claim for “judiciary expenses”. If they do so, the parties that have claimed for their “judiciary expenses” to be refund are expected to lodge at the court file all the evidence that attest their expenses, if this evidence is not already lodged. The court shall decide about the scope of  “judiciary expenses”. All relevant evidence must be disclosed to the court immediately during the last oral hearing, at latest, on request, within the period of 3 days after this oral hearing.

The judges calculate the total amount that the party who won the case proves it made, and compel the loosing party to pay to the winning party these expenses. This basic rule is regulated in sec. 142, par. 1 of the act No. 99/1963 Coll. Czech Civil Procedure Act.

According to sec. 142, par. 3 of the act No. 99/1963 Coll. Czech Civil Procedure Act, the court may decide that one of the parties of the dispute is entitled to the reimbursement of all of their “judiciary expenses” even they were not fully successful, but they underlie only in a “minor part” of the dispute or the decision depended on the conclusion of the experts report.

The judge may even decide that the losing party is entitled for the reimbursement of all their “judiciary expenses” if this party did not cause the necessity to file the petition. (for example the claimant files the petition immediately after the claim is due, without reminding the debtor to pay) It regulates section 143 of the act No. 99/1963 Coll. Czech Civil Procedure Act.

Please identify:

(a)
What law or guidance exists?

Act No. 99/1963 Coll. the Civil Procedure Act and regulation No. 484/200 Coll. regulating the fee in the civil procedure.

(b)
What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

The winning party receives the reimbursement of costs of their legal representation in accordance with the regulation No. 484/200 Coll. (disregarding real costs for the legal representation) and all reasonable disbursements.

(c)
When must payment be made?

After the merit decision becomes final. The court schedules a time limit for the settlement.

(d)
When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

At the end of the procedure, when the parties lodge the evidence regarding their “judiciary expenses”.

3. What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

Permitted. Probably the most common source of funding.

3.2 Legal aid.

The right on judiciary protection is one of the constitutional rights. The Czech Advocacy Bar may arrange in reasonable cases free legal representation or legal representation for a reduced price. See above.

3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

Permitted, but not very widespread. Most common is the coverage for civil liability from the traffic accidents. There are just three insurance companies on the Czech market offering this insurance policy. The total amount of gross premium paid in 2007 for such insurance was CZK 246 400 000.

3.4 After-the-event (ATE) insurance.

See 3.3 above.

3.5 Loans or grants from banks, trade associations, etc.

Permitted. There is no legal regulation that forbids such kind of funding.

3.6 Funding from a lawyer or other third party investor.

Permitted, unless it breaches some mandatory provisions binding for the relevant investor.

For each item, please 

(a)
quote completely any law or guidance on the subject.

Not applicable.

(b)
give or estimate any relevant actual amounts of money involved.

Unknown.

(c)
say how extensively each source of funding is available and used in practice.

Personal funds prevail. Other kinds of funding are not very common.

4. Further issues

4.1 How predictable are the amounts involved?

The court fee depends usually on the value of the claim and can be precisely calculated. Costs of the evidence are difficult to estimate, it concerns especially costs of expert evaluation, translation of the written evidence, etc.

Costs of legal representation depend on the agreement between the lawyer and the client and may be also very different.

4.2 What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

It is possible to agree a cap fee with the legal representative.

Expert’s fees might be disputed as inadequate and costs of the counterparty as unreasonable. 

4.3 How proportionate are the sums involved?

It is difficult to make a general statement in this regard. Complicated legal disputes requiring the knowledge of a specific area of law, such as IP, competition, etc. or disputes requiring the knowledge of a foreign legally system are usually more time consuming and also more expensive rather than relatively easy claims arising from unpaid business obligations.

4.4 How long do the procedures take? 

It may vary from several months up to several years. According to the statistic data of the Ministry of Justice the average length of the civil procedure in the Czech Republic in 2007 was 485 days. However, this figure varies in different regions. The worst situation was in the Central Bohemia, where due to the number ob legal disputes the average length of the procedure was 779 days.

4.5 What proportion of cases is settled and how long do they take?

We do not have any specific data in this regard. Generally it is possible to say that settlements are more common in commercial cases rather than civil cases.

4.6 What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

Such figures are not available.

4.7 What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

The appeal is possible only for reasons stipulated by the civil procedure law, especially if the first instance court made any procedural mistakes, did not consider the disclosed evidence or did not apply the provisions of the substantive law in a correct way.

I practice the appeal court goes from the findings of fact found by the first instance court and upheld the decision of the first instance court or dismisses the first instance decision and sends the file back to the first instance court for amending of the evidence. However, the Czech civil procedure gives also to the appeal court the possibility to repeat the findings made by the first instance court and in exceptional cases even accept new evidence.

In the year 2007 8,5 % of civil cases was appealed.

The appellation procedure is usually quicker and therefore less expensive, however the court fee for the appellation procedure is the same as the court fee for the first instance procedure.

4.8 What reforms can be recommended?

The main problems are the length of the procedure, formalistic attitude of judges (they decide on the basis of the disclosed written evidence rather than on the basis of the common sense of the problem) and insufficient tools for enforcement of court decisions.

Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.
Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.
Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

6. SME: small company claim for unpaid debt of €8,000.

7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

8. Injunction – consumer: against neighbour to stop noise.

9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

	Case no.
	Claimant’s Costs 

(approx. in €)
	Defendant’s Costs 

(approx. in €)
	Total sum paid by Defendant if Claimant wins 

(approx. in €)
	Total sum paid by Claimant if Defendant wins

(approx. in €)

	1.
	Attorney fees: 180

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Court charges: 23

Total: 203


	Attorney fees: 180 (contractual fee may bee agreed)

Trial expenses: insignificant

Total: 180
	Attorney fees: 340

Trial expenses: 23

Total: 363
	Attorney fees: 340



	2. Assumption: we claim a divorce, a decision about children’s custody and support 1500 monthly 
	 Attorney fees: 60 (contractual fee may bee agreed)

Trial Expenses: insignificant

Court charges: 23

Total: 83  


	Attorney fees: 60 (contractual fee may bee agreed)

Trial Expenses: insignificant

Total: 60
	Attorney fees: 200

Trial expenses: 23

Total: 223
	Attorney fees: 200



	3.
	Attorney fees: 290

(contractual fee may bee agreed)

Trial Expenses: expert evaluation -300

Court fee: 240

Total: 830
	 Attorney fees: 290

(contractual fee may bee agreed)

Trial expenses: insignificant

Total: 290
	Attorney fees: 1300

Trial expenses: 540

Total: 1840


	Attorney fees: 1300

	4. Assumption: we claim the decision about wrongful dismissal and compensation – 3 month salary
	Attorney fees: 1640

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Court fee: 500

Total: 2140
	Attorney fees: 1640

(contractual fee may bee agreed)

Trial Expenses: insignificant 

Total: 1640 
	Attorney fees: 1650

Trial Expenses: 500

Total: 2150
	Attorney fees: 1650



	5. Assumption: we claim compensation 40000 and monthly rent 1500
	Attorney fees: 2500 (contractual fee may bee agreed)

Trial Expenses: expert evaluation -300

Court fee: 5200

Total: 8000
	Attorney fees: 2500 (contractual fee may bee agreed)

Trial Expenses: expert evaluation -300

Total: 2800
	Attorney fees: 4000

Trial expenses: 5500

Total: 9500
	Attorney fees: 4000

Trial expenses: 300

Total: 4300

	6.
	Attorney fees: 240

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Court fee: 320

Total: 560
	Attorney fees: 240

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Total: 240
	Attorney fees: 450

Trial Expenses: 320

Total: 770
	Attorney fees: 450

	7. 
	Attorney fees: 4700

(contractual fee may bee agreed)

Trial Expenses: 3000

Court fee: 37000

Total: 44700
	Attorney fees: 4700

(contractual fee may bee agreed)

Trial Expenses: 1500

Total: 6200
	Attorney fees: 19500

Trial Expenses: 6700

Total: 26200
	Attorney fees: 19500

Trial Expenses: 1500

Total: 21000

	8.
	Attorney fees: 120

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Court fee: 37

Total: 157


	Attorney fees: 120

(contractual fee may bee agreed)

Trial Expenses: insignificant  

Total: 120
	Attorney fees: 340

 Trial Expenses: 37

Total: 377
	Attorney fees: 340



	9. 
	Attorney fees: 250

(contractual fee may bee agreed)

Trial Expenses: 100

Court fee: 37

Total: 387
	Attorney fees: 250

(contractual fee may bee agreed)

Trial Expenses: 100

Total: 350
	Attorney fees: 570

Trial Expenses: 137

Total: 707
	Attorney fees: 570

Trial Expenses: 100

Total: 670


Questions for Scholars only

(a) Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

(b) Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could their position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

� Annual report issued by the Czech association of Insurance Companies for 2007


� Statistic survey issued by Ministry of Justice, part II, year 2008
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