Litigation Funding and Costs  - Questions for Scholars

(a) Historical Context and Background
The Czech Republic does not have a long history of legal rules on litigation funding and costs. That is probably why the market with various means of legal costs funding is not very developed and many of the special sources of funding common in other European countries are simply not widespread or even not available at all in our country (e.g. special insurance LEI or ATE, bank loans or grants). 

Most of the legal measures regulating this area come from the 1990s with some minor amendments adopted in the course of time. Probably the only major change was introduced by Act No. 484/2000 Coll. in the year 2000. This measure clearly separated the issue of legal costs borne by the parties for services provided by their legal representatives and the issue of costs reimbursement. The amount of costs reimbursement clearly depends on the value of the claim and is not connected with the real amount paid for legal costs by the winning party. Therefore, it is very well possible that the winning party is not entitled to be reimbursed at full. This way, the losing party is protected against litigation costs going beyond control. The described legal measure should have reduced the fears to initiate legal proceedings because of unknown litigation costs to be reimbursed in case of losing the case. This goal was fulfilled, on the other hand, the measure obviously created another potential injustice – if a party hires expensive legal representatives, the real legal costs paid to them can easily exceed the amount to be reimbursed to the winning party.

(b) Critical Review of Current Situation

1.1 Court Charges
The court charges are generally set at 4% of the claim by Act No. 549/1991 Coll. This Act has been many times amended, however these amendments mostly addressed specific situations only and did not change the main principle. Currently, the rate of court charges does not constitute any major obstacle to access to justice. In addition to judicial procedure, arbitration is quite commonly used in our country as well. Arbitration procedure is usually cheaper than court proceedings, however this is usually not due to lower charges, but mainly due to shorter and faster single-stage process, often only based on written evidence.
1.2 Other charges 
There are currently two means of enforcement of judgements in our country – the court bailiff and the private bailiff. Both kinds do not represent any major obstacle to funding the enforcement. On the contrary, currently the powers of private bailiffs are to be reduced, as there are many cases when the costs of enforcement by private bailiff many times exceeded the value of the claim. Also, in some cases the steps taken by some private bailiffs were clearly victimizing the losing party, in other cases the property of the losing party was sold by the private bailiff for a suspiciously low price or to buyers allegedly connected to the private bailiff. Currently, there is quite strong opposition to the powers of private bailiffs who on one hand brought significantly better and more effective enforcement of judgements, but on the other hand in some cases allegedly misused their large powers. The costs of the private bailiff are borne by the losing party, only in case when the losing party is incapable of paying for enforcement costs, the applicant may be liable for the costs of enforcement procedure. The current system shall be probably changed towards better regulation and control over the private bailiffs in order to protect the losing parties against legal chicanery.
1.3 Lawyers’ Fees

Lawyers fees can be agreed either contractually (in that case there is no strict limit on costs, these only have to be reasonable) or they can be agreed based on Regulation No. 177/1996 Coll. This measure defines legal costs for each act of legal representation based on the value of the claim. In both cases, the client is able to estimate the total costs quite well. The success fees are recommended not to exceed 25% of the value of the claim in order to protect clients from signing draconian contracts when being under pressure of their situation. 

Pro bono work is not usually provided by the law firms in order to improve their public image, but it is provided based on an application of impecunious person to the court or to the Czech Advocacy Bar. After assessment of the asset conditions of the applicant, the court of the Czech Advocacy Bar is entitled to determine any advocate to provide legal service 
in a specific case either for lowered remuneration or for free. This system allows persons how are truly incapable of paying for legal representation to gain legal advice and representation.

Furthermore, it is crucial to understand that there is a limit on legal costs which the winning party is entitled to be reimbursed by the losing party. This limit is defined in Act No. 484/2000 Coll. and it is based on the value of the claim. Therefore, each party is able to find what is the amount it would have to pay for legal costs should they lose the case. This limit is the same no matter what is the duration of the proceedings, thus it may look quite high in case of short litigation, but not very high in case of a long-term litigation. The limit however does not cover court charges, costs of witnesses and expert witnesses, costs of translation nor travel costs or administrative costs (phone calls, letters), which have to paid extra. 
The court also has a special power to rule that each party bear its legal costs and does not have to pay any reimbursement, but this is only available under “unique circumstances” (again and again being defined by case-law).
1.4+1.5 Witness’ and Expert Witness’ Expenses

These expenses are usually borne equally by both parties as advance payment. However at the end of the proceedings, the obligation to pay all these costs is imposed on the losing party. Generally, these expenses do not represent any major part of the total costs of litigation and therefore they do not pose any barrier for applicants wishing to enter a law-suit.

1.6 Other Cost

There are no significant other costs which would in any way place a barrier impeding access to justice or legal representation in the Czech Republic. 
2. Litigation Costs Reimbursement

As explained above, it is crucial to understand that there is a limit on legal costs which the winning party is entitled to be reimbursed by the losing party. This limit is defined in Act No. 484/2000 Coll. and it is based on the value of the claim. Therefore, each party is able to find what is the amount it would have to pay for legal costs should they lose the case. 
Generally the losing party reimburses the legal costs in the limited value to the winning party. However, the court has a wide discretion in this area and can decided that the rule will apply even in case when there is no clear winner and loser, it can also decide that due to “unique conditions” the losing party shall not be liable to pay any reimbursement. The rules for applying discretion by the court are not very well established by the case-law which creates space for some unjustified rulings. It would be very advisable for the Supreme Court to clearly decide on the rules for applying the exceptional discretion on legal costs reimbursement by the lower courts.
3. Sources of Funding

As explained above, the market with legal costs funding is not developed in the Czech Republic. Mostly the legal costs are paid from private funds, the only other common source is the Legal Expenses Insurance in the area of transport and civil liability in case of traffic accidents. Generally, such insurances are not common in the Czech businesses. Although it is possible to apply for free or reduced-fee representation at the court or at the Czech Advocacy Bar, this is more often used by persons trying to save their own money and sometime people in poor situations do not know about this option or are unable to provide all the necessary documents to prove their situation. 

Generally, the most common approach used in cases when the clients are not able to pay for the legal services is to arrange a success-fee. This option used to be prohibited in the past in order to protect clients from detrimental contracts, however for couple of years it is allowed to construct the fee as based on success only. It is recommended that in these cases 
the success-fee does not exceed 25% of the value of claim. Contracts with higher success-fee might be considered as unethical and the advocate might be subject to disciplinary proceedings by the Bar resulting in warning, financial sanctions or even prohibition of further provision of legal services (in case of severe unethical behaviour).
4. Further Issues

Most of the litigation costs are rather well predictable. This is especially true for court charges and usually true also for legal costs – clients can agree on a cap fee in advance, which give them almost absolute control over the costs. Also the amount of costs reimbursement which the losing party has to pay to the winning party is very well known in advance, although there are some exceptions which the court may decide to apply. Generally, it is not possible to precisely estimate the costs of witnesses and expert witnesses, translations etc., however these costs very rarely constitute major part of the total costs of litigation. The unpredictability of these costs therefore is not seen as a barrier to access to justice.

There are no data available on the ratio of settlements to the total number of law-suits. 
The courts are generally obliged to try to steer the parties into settlement, but it always depends on the specific facts of the case and very often no settlement is possible at the time when the parties decide to take the dispute to the court. 

Definitely, the main problems of the current judicial system in the Czech Republic consist in the length of the procedure and in formalist approach by the judges. There are significant differences among individual local courts, some of them are a lot faster than others. Also, 
it might be argued that there is a generation clash among the judiciary. The Czech judiciary still includes judges who were appointed under the Communist regime under special conditions and without earning a full law degree. Although there used to be no age limit for law graduate with required judiciary training to become a judge, and currently the limit is set to 30 years of age, still the generation of under-qualified judges from the past remains. Quite often, these judges are not very well prepared for the new means of legal transactions brought by modern technologies. Although the young judges around 30 years generally lack wide experience, they tend to often be more prepared for a modern career in the judiciary. The generation clash is also visible among different judiciary stages. Within our limited appellate system, the older judges often hold posts at higher courts and tend to return case back to their younger colleagues at lower courts. More often, the older judges, being trained under different legal conditions, also tend to apply law in a formalist manner. The

The Constitutional Court of the Czech Republic, on the other hand, is representing 
a substantive-based case-law rejected formalist interpretation. The Constitutional Court in many cases declined the decisions by the higher courts and with referrals to the Constitution it served as a guarantee of common sense as opposed to strictly formalistic approach to law. 
