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Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could the position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

a.

The rules on court fees are based on the fact that the court system is made available by the state. The court system thus provides access to members of the general population to have their disputes settled by highly qualified judges according to tried and tested procedural rules.


A system in which every individual branch of the public service is funded entirely by fees payable for the services provided by the branch in question is not feasible. The principle that those members of the population who can be regarded as more direct users of the legal system than others should pay some of the costs, e.g. in the form of court fees, plays a significant role. The debate on the continuation and right size of court and other fees revolves about considerations of fairness and fiscal concerns. Tradition and inertia do, however, also play a major role. The possibility of using court fees as an incentive to make reasonable use of the legal system has played a role in the legislative debate on court fees.
 It has been argued that while court fees provide some protection against the bringing of unreasonable actions and against blowing the subject matter out of all proportion, the fees should not be so high as to prevent the launching of well-founded actions.
   


The rules on allocation of costs have a long history. Section 126 of the draft Administration of Justice Act (Retsplejeloven) is the forerunner of the current provision in Section 312 of the Act. The legal history of the draft Section 126 indicates that the main principle provided by the section will be that the losing party should compensate the winning party for all costs incurred by the latter in connection with the court proceedings. The history indicates that this rule represents an adjustment to the slack practice in use up to the time of the draft bill, under which the costs were increased if the legal claim was found to be doubtful. The underlying principle of this rule was the court’s recognition that the party found by the court to be in the right had suffered an unlawful loss from having been forced into legal action.


This principle still applies. The issue at point is not a question of responsibility arising out of an unlawful action by the losing party. The decisive condition for having to pay costs is the fact that the case is lost. In other words, this is an area where there is liability without culpability.

The rule that the losing party must pay the costs is waived if special reasons so dictate. This rule also has a long history. The legal history of the draft bill of 1899 states that the rule may be set aside if the dispute arises out of ambiguities in their contract for which both parties are responsible. The principle may also be set aside if the winning party acted in an unresponsive manner despite the case being doubtful. When the Administration of Justice Act was amended in 2005, the intention was to ameliorate the rule a little so that the losing party would not have to pay the full costs if, for example, the case was a leading one. This remains, however, a rather narrow exemption.
b.
The system under which the costs awarded are proportional to the financial value of the case has been criticised. The criticism was directed at the fact that costs could be very high. When the costs were reduced and a ceiling introduced in 2005, the criticism was no longer relevant. Where cases between private sector parties are concerned, the system is thus hardly open to criticism from a legal point of view, as the amounts payable in court fees are unlikely to weaken the rule of law since the 2005 reform. The precise amount to be paid is a political decision.

The rule that the losing party must pay costs to the winning party is considered perfectly natural in Denmark. The costs which the losing party must pay in cases between private sector partners can hardly be criticised for being excessive. The precise amount is a political decision.  


With regard to private persons, it is important to stress that family, house, car and other insurances are very common in Denmark. It is standard for such insurances to cover legal costs. This insurance covers the costs of most court cases in which private persons may become involved. Although, to my knowledge, no study has been made of this, it must be assumed that by far the majority of private persons who are not entitled to free legal aid for reasons of high income are covered by a legal costs insurance. The assumption is therefore that most private persons in Denmark are either covered by a legal costs insurance of entitled to free legal aid. 

With regard to cases between the state and private citizens, the civil service includes various complaints systems. Complaints can also be taken to the parliamentary ombudsman as another free option. If the decision of a public authority is tested in court, the court fee cannot exceed DKK 2,000.

A string of boards and tribunals exists to deal with cases between private persons and members of the business sector. These include the Consumer Agency, the Danish Complaint Board of Banking Services, and the Insurance Board. The cost of lodging a complaint with one of these agencies or boards is approximately DKK 200. The complainant needs no legal representation as the body in question makes its own independent inquiries into the case. If the consumer’s claim is not upheld, he don’t has to pay costs to the business in question.

Private persons and consumers in Denmark are thus protected against having their access to justice reduced by charges or the fear of incurring heavy costs. This legal right is the product of a development in which the legislature has been highly aware of the costs issue.


The rules on court and legal costs probably contribute to some extent to the desire to settle disputes. They are, however, unlikely to be the prime mover in such efforts. The parties’ interest in reaching a settlement is, however, safeguarded by the introduction of judicial mediation in the Danish courts. Under these rules, the court actively seeks to convince the parties to settle their disputes.

Professor Anders Ørgaard 

April 2009 

� See Betænkning 377/1965.


� See Bernhard Gomard and Michael Kistrup, Civilprocessen, 6th ed., 2007, p. 52.
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