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Response to Questionnaire on Funding, Costs and proportionality in Civil Justice Systems
1. What are the costs incurred in civil litigation?
What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?
Court charges

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

Please refer to Sections 1 to 3 of the Court Fees Act.
(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

The court charges for small claims or claims which have no economic value is DKK 500.

Special rules apply to certain cases which pertain to status but which do have an economic value. Please refer to section 4 of the Court Fees Act.
Certain types of cases are exempt from charges, cf. sections 12 and 13 of the Court Fees Act.
(c) give (or estimate) any relevant actual amounts of money involved, and

The formula referred to above under (a) applies. 

(d) say when the amount of money involved becomes clear to the payer.

The charge is divided in two: The filing charge is paid at the time of filing. The hearing charge is payable three (3) months in advance of the hearing, however certain courts practice setting the payment date to six (6) weeks before the hearing.

When the parties are represented by attorney, it is customary and good business practice to invoice the charge to the client before it is paid.

When the client is a private individual, practicing attorneys-at-law are obligated to give an estimate of all costs involved at the earliest possible time. 

Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).
(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

There is no VAT on court charges.
For other services, such as translations, the party requesting the service pays. However, such costs are very rare. When documents need translation the parties presenting the document will, at his expense, prepare the translation. Translators are usually paid for their services at an hourly rate agreed between the party and the translator. Rates of DKK 500 to DKK 1000 per hour are normal.
Enforcements are subject to a charge in accordance with chapter II of the Court Fees Act.
For court assisted taking of evidence, for example in aid of arbitration, the court charge is DKK 400.

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

Cases before the Maritime and Commercial Court are subject to the same rules as apply to ordinary courts. 

(c) give (or estimate) any relevant actual amounts of money involved, and

For enforcements, the charges indicated above applies.

(d) say when the amount of money involved becomes clear to the payer.

Charges for enforcement are payable at the time of filing of the request for enforcement.
Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.
(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

Lawyers’ fees are subject to the Administration of Justice Act, Section 126, subsection 2, which states: “A lawyer may not demand a higher payment for his work than what may be considered reasonable.”

Code of Conduct for the Danish Bar and Law Society states:

“3.4. Regulation of fees 
3.4.1. A fee charged by a lawyer for his work shall not be higher than what may be regarded as fair and reasonable, cf. Section 126 (2) of the Administration of Justice Act. 

3.4 2. In conjunction with agreement being made on legal services, the lawyer must if requested provide the client with information about the most important elements of the calculated assistance and the size of the fee the lawyer plans to charge. Where it is not possible to give a fixed fee, the lawyer must either state the way in which the fee will be calculated or provide and explain an estimate. The lawyer must also inform the client about the anticipated expenses, including any taxes to be paid to public authorities. 

(2) If the lawyer has provided an estimate, the client must be informed as soon as possible if the total fee is expected to exceed the amount given in the estimate. 

(3) If an agreement is made for additional services in the case, paragraphs (1) and (2) above shall apply correspondingly to such an agreement. 

(4) If the lawyer’s fee is to be paid provisionally or finally by the public or an insurance company, the lawyer, when he or she accepts the case, must inform the client about the principles for setting the fee and the possible consequences for the client. 

(5) If the client is a consumer, the lawyer must on his own initiative give the client the information provided in (1)-(4) above in writing.”

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,
The rule applies for all types of cases. Lawyers can and sometimes do enter into fixed fee arrangements. This is particularly the case where a client has a high volume of small claims.

(c) give (or estimate) any relevant actual amounts of money involved, and

Hourly rates vary considerably. From about DKK 1,000 for a junior associate at a mid range firm to DKK 3,750+ for partners of top tier law firms.

(d) say when the amount of money involved becomes clear to the payer.
Please see section 3.4 of the Code of Conduct for the Danish Bar and Law Society quoted above. Particularly 3.4.2.(5) regarding consumers.
A witness of fact.

Witnesses of fact must be reimbursed travel expenses and any loss of income they suffer due to their appearance in court.
The reimbursement of travel costs is DKK 3,35 per kilometre travelled in owned vehicle or refund of public transport tickets. Typical reimbursement of lost income is equivalent to a days wage.

The amounts are usually not clear before the day of the trial. The reimbursements are at the discretion of the court.
An expert.

Typical fees include fees to appointing bodies in the amount of DKK 2,000 to 5,000 plus remuneration to the expert for his time. The experts are usually remunerated according to a fee agreement between the party hiring the expert and the expert himself. Typical rates are in the DKK 1,000 to DKK 2,000 range plus VAT. 
Frequently the amount will not become clear until the bill is received or the day of the trial where the fee for court appointed experts will be fixed.
Any other costs.

What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

The legal process has become lengthier in recent years. The Danish courts have been through a major reform and have a backlog of cases. Typically mid sized case will take up to 2 years to complete in the first instance and another year or two if appealed. Very large and complicated matters have been known to run longer. There are few and infrequent examples of cases running for more than a decade.
Corruption is entirely non-existent in the Danish courts.

2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Please identify:

(a) What law or guidance exists?

Please refer to the Administration of Justice Act, Section 312.

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

In reality, the courts will apportion costs, other than lawyers’ fees, to the parties in accordance with the result and under the principle of “looser pays”.

The loosing party will also have to reimburse the other party’s lawyers’ fees. This is however at the court’s discretion, subject to the rule that the reimbursement is for a suitable fee, and generally based on standardized rates according to the value of the case. The table of standardized rates is supplied below with amounts in DKK. VAT is only awarded if the prevailing party is not registered for VAT.
                                      

	Value of Claim:
	Fee(no VAT)
	Fee (with VAT)

	0 – 50,000
	10,000 – 18,000
	12,500 –  22,500

	50,001 – 200,000
	  11,000 – 37,500
	13,750 –  46,875

	200.001 – 500,000
	22,000 – 55,000
	27,500 –  68,750

	500,001 – 1,000,000
	37,500 – 82,500
	46,875 – 103,125

	1,000,001 – 2,000,000
	55,000 – 115,000
	68,750 – 143,750

	2,000,001 – 5,000,000
	87,500 – 225,000
	109,375 – 281,250


For claims above DKK 5,000,000, the guideline fee is DKK 46,340 for the first DKK 1,000,000 and 3 % of the rest.
If the state is a party to the litigation and the litigation falls outside the commercial arena, costs are frequently not awarded to the state if the state is successful.
(c) When must payment be made?

Payment of an order for costs are due 14 days after the date of the judgement or order.
(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

This information must be provided to consumers at the lawyers initiative when available and to other clients upon request.

3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

Unlimited
3.2 Legal aid.

Legal aid from the state is available to individuals who do not have legal expense insurance and have a household income below DKK 236,000 for individuals and DKK 300,000 for couples. The amounts are increased by DKK 41,000 per child under 18 living in the household. The amounts are from 2005 and are adjusted annually according to indexed figures. Confer the Administration of Justice Act, Chapter 31. 
Legal aid is conditional upon the case being of the types listed in the Administration of Justice Act section 327 or the individual in the opinion of the granting authority has good grounds to litigate, cf. Section 328. 

Legal aid will generally cover all expenses of the litigation but can be limited to only parts of the expense. Confer Section 331.
3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

Legal expense insurance is incorporated in many types of insurance for individuals and most household will have LEI. These do not cover disputes in the area of family law, marriages, adoption and estates.

LEI is available for businesses, but are less frequent.

Where the costs are funded by insurance, the party must be represented by lawyer. The lawyers’ fees will generally be fixed in accordance with the High Courts guidelines for a reasonable fee, cf. section 2.b. above.
3.4 After-the-event (ATE) insurance.

This is not widely used in Denmark.
3.5 Loans or grants from banks, trade associations, etc.

Litigation funding is not a developed investment field in Denmark. Loans are rarely given for a particular litigation.

Trade associations do provide legal aid for their members. Trade associations will frequently represent a member, using their own in- house or external lawyers to bring a claim. Free legal representation in labour disputes are a major selling point for trade associations and labour unions in Denmark.
3.6 Funding from a lawyer or other third party investor.
Litigation funding is not a developed investment field in Denmark.

Lawyers are allowed to agree to represent clients on a no win, no fee basis, flat fee basis and cost plus success fee basis. Lawyers are not allowed to agree on a fee structure, where the fee is based on a percentage of the amounts recovered (prohibition of pactum de quota litis). Confer Code of Conduct for the Danish Bar and Law Society section 3.3.1.
4.
Further issues

How predictable are the amounts involved?

Litigation costs frequently exceed the amount first estimated or budgeted. This is frequently seen in cases of a complex technical nature, where each party hires expert advisors and the court has its own expert. Such cases and cases which have a significant volume of documents involved are notoriously hard to budget.

Consumer claims and tort claims are easier to budget. The costs in such cases are usually tempered by the fact that the costs and fees are paid by an insurance. 
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

Parties have several options open to them. 

The best option is to have insurance coverage for the costs and lawyers fees. Even after-the-event insurance would be profitable for both small businesses and individuals. Insurance companies fix fees for lawyers on the basis of the guidelines published by the High Court. Such fees are usually lower than a fee based on an hourly rate.

Another option is to agree on a fixed fee. More frequently, parties will ask for an estimate. Lawyers are obligated to inform clients when the costs are likely to exceed the estimate.
Document production and discovery procedures, frequently seen in arbitrations and common law juristictions, are not used in litigation in Denmark. This keeps costs and fees at a very moderate level in Danish litigation compared to costs in systems where document production or discovery is commonplace. 
How proportionate are the sums involved?

In our opinion, the expenses of litigation are not disproportionate. Court fees are directly related to the size of the claim and counterclaim with both minimum levels and maximum levels. 

Lawyers’ fees must be proportionate to the stakes of the case, cf. Code of Conduct, section 3.4. Generally, fees do not exceed one third of the value of the stakes, even if calculated on the basis of time spent. 
How long do the procedures take?  

The length of any litigation is highly individual. Parties should expect cases to take years to complete. Statistically, about 50 % of all civil cases where the claims are disputed and which proceed to a hearing are completed within 12 months. 
What proportion of cases is settled and how long do they take?

Individuals with either legal aid or insurance coverage have no incentive to settle. Such cases are frequently not settled.

Individuals and businesses that fund litigation themselves have a strong incentive to settle, but in our experience, such cases are often not settled once litigation commences.

Official statistics from the Danish courts (www.domstol.dk) indicate that in 2007 the municipal courts handled 45,367 civil cases. Of these, 5,719 were settled before the hearing, 989 settled after the hearing. 
What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

Statistics enclosed. The materials can also be found at www.domstol.dk.

What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

All cases where the economical value exceeds DKK 10,000 can freely be appealed once. If a second appeal is sought or the claim is below the threshold, appeal requires leave.
Appellate courts are not bound by findings of fact in civil cases.

Statistics are not available regarding proportion of appeals, however a comparison between the number of cases pending before municipal courts and appellate courts indicate that roughly 50 % of all judgements in contested cases (excluding absentee and consent judgements) are appealed.
What reforms can be recommended?

The Danish courts underwent a major reform which took effect starting January 2007. The reform was a major modernisation and simplification of the courts and is expected to raise the already good level of the justice system. Unfortunately the reform has created a backlog of cases which were held up during an implementation phase. To process the backlog and generally speed up procedure, we would recommend giving additional resources to the courts.
Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

In all cases, the court fees are based on a computation according to the applicable rules.

Lawyers’ fees are open to be freely agreed. However, reimbursement to the prevailing party is at the court’s discretion and in an amount fixed by the court according to published guidelines. Usually, lawyers’ fees at mid tier to low tier law firms reflect the published guidelines. The fees at first and second tier law firms do not reflect the guidelines. As a general assumption, the answers below assume an average fee which would be considered reasonable and fair for a mid tier law firm.
1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

Usually parties would not be represented and the case would be handled as a small claim where the judge has an active role in guiding both parties to present their cases.

Court fee: DKK 500. If successful, the defendant would be ordered to reimburse the claimant the fee. 

If either party is represented by counsel, the fee should be around DKK 10,000. The “looser pays” principle applies, but when the case is handled as a small claim, then the looser will only be reimbursed lawyer’s fee for time actually spent in court. This would approximately amount to DKK 1,000. 
The consumer would likely have insurance and be out of pocket only DKK 0 – DKK 2,000 depending on the deductible of his insurance.
2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

This type of matter is generally not referred to court. If handled by an administrative official, there is no fee to the administrator. Lawyers are discouraged and costs are not awarded. A normal lawyer’s fee would be in the range DKK 10,000 to 15,000.

If the case is referred to court, there is no court fee. A normal lawyer’s fee would be in the range DKK 15,000 to 20,000. Costs and lawyers’ fees are not awarded to the prevailing party. 

Legal expense insurance does not cover marital disputes.
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

This type of case very rarely goes to trial since both cars have mandatory insurance. The issue would likely be settled by the insurance companies.

If the matter went to court, the court fee would be DKK 1,000. 
Lawyers’ fees would likely be in the DKK 12,000 to DKK 18,000 range. Costs would be awarded to the prevailing party with an amount in that range. I.e. the loosing insurance company would be out of pocket DKK 24,500 to DKK 36,500 in litigation costs.
The private parties would not fund the litigation, except with DKK 0 to DKK 2,000 each, depending on the deductible on their insurance. 
4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

The amount in dispute would likely be compensation in the amount of DKK 75,000 to DKK 175,000.

The court fee would be DKK 1,600 to DKK 4,000.

The lawyers’ fees would likely be in the DKK 11,000 to DKK 37,500 range. 
Most likely the claimant would either have insurance or be represented by trade union. Win or loose, the claimant is therefore likely to pay only DKK 0 – DKK 2,000 in litigation costs depending on the deductible on his insurance.
The defendant would likely pay litigation costs in the amount of DKK 24,200 to DKK 80,000 if he looses. It is likely that even if he wins the case, the defendant will have paid lawyers’ fees in the amount of DKK 10,000 to DKK 30,000 above what he can recover from the claimant’s insurance.
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

It is presumed that the claimant would loose his ability to work in a normal job. The claim would then amount to 10 times last year’s salary, i.e. €250,000.

Under Danish law, doctors are immune to claims for medical negligence and compensation is paid by the state. The defendant would therefore be the state.

If the case is taken to court, the court fee would be DKK 22,400 based on the size of the claim. However, since the claimant is eligible for legal aid due to his modest income, there is no court fee. Confer Court Fees Act, section 13.
Lawyers’ fees for both sides would likely be in the upper end of the DKK 55,000 to DKK 115,000 range. 

The claimant would likely have legal expense insurance and would otherwise be eligible for legal aid due to his modest income. His litigation costs would be DKK 0 regardless of the outcome of the case.

The defendant is the state. If the claimant is funded by legal aid, the state would then fund the entire litigation. If the claimant is funded through insurance, costs would be awarded to the prevailing party (state/insurance company) in the range mentioned above.

6. Medical expert opinion would be provided by the Medico-Legal Council which is funded by the state.

7. SME: small company claim for unpaid debt of €8,000.

The court fee is DKK 1,240.

Lawyers’s fees would likely be in the DKK 11,000 to DKK 37,500 range. The loosing party is likely to be ordered to pay costs to the prevailing party with an amount in that range.
8. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

The court fee is DKK 150,000.

The parties would likely be represented by second or first tier law firms and their expenses to lawyers’ fees would likely be in the range of DKK 1,000,000 to DKK 3,000,000. Only parts of these expenses are likely to be recoverable by pre prevailing party from the loosing party.

In addition, the parties are likely to have expenses for the hire of experts on a consultancy basis in the DKK 200,000 to DKK 500,000 range each. Court appointed experts are likely to add a further cost of DKK 75,000 to DKK 150,000.

Witness expenses are likely to be in the range of DKK 5,000 to DKK 15,000. 

The parties should expect to spend considerable amounts of time on the dispute and budget internal costs/opportunity costs to be in the range of DKK 200,000 to DKK 500,000.

Costs will be awarded to the prevailing party for the court fees, court appointed expert, witness expenses and part of the lawyers’ fees. An estimate would be that the prevailing party has litigation expenses in the range DKK 500,000 to DKK 1,500,000. The loosing party would have expenses in the range DKK 3,500,000 to DKK 4,500,000.
9. Injunction – consumer: against neighbour to stop noise.

This type of matter is not considered a civil case. The consumer would have to complain to the proper authorities who would then, at their discretion, order the offending neighbour to stop or reduce the noise.

10. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

The court fee would depend on the value of the commercial information. If an ordinary claim is also filed in relation to the same breach, the court fee for the injunction is waived. 
Injunctive relief will require the claimant to post security at the court’s discretion for the possible losses of the respondent for the duration of the trial.
Assuming that the stakes are equivalent to the stakes in scenario 7 above, the costs would likely follow a similar picture.

Enclosures
Code of Conduct for the Danish Bar and Law Society
Court Fees Act

Administration of Justice Act, chapters 30 and 31

Statistical materials from www.domstol.dk regarding the caseload of Danish courts.
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