	

	


	

	


	

	



University of Oxford questionnaire on funding, costs and proportionality. 

1. What are the costs incurred in civil litigation?

1.1 Court Charges are provided for by secondary legislation, see SI 2008 No 1053 that came into force on 1 May 2008 (copy available from the OPSI website, the link to which is here: http://www.opsi.gov.uk/si/si2008/uksi_20081053_en_1). Most court charges are payable on issue of the relevant form, for example court fees on issue of the originating process, vary between £30 (for a claim of less than £300) to £1,530 (for a claim of £300,000 or of unlimited value).  There are fees for most stages of the litigation, for more on which please see the SI referred to above and the case studies that follow.

1.2 Other charges:

1.2.1 VAT is payable in accordance with Civil Procedure Rule (“CPR”) 43 (http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part43.htm).

1.2.2 Translator services are provided by private companies who price according to their market. The costs are also case specific and not something upon which we can comment.

1.2.3 Bailiffs’ fees are provided for under SI 2008 No 1053, see Schedule 1, section 8 (please see paragraph 1.1 above for the link). 

1.2.4 Enforcement officer fees vary considerably as these are private sector enforcement agents, whose charges are based upon the value of the goods recovered. The scale of fees is set out in Schedule 3, regulation 13 of the High Court Enforcement Officers Regulations 2004 (SI 2004/400, available from the OPSI website, the link to the SI is available here: http://www.opsi.gov.uk/si/si2004/uksi_20040400_en.pdf).  

1.3 Lawyers’ fees. 

1.3.1 Solicitors are required to adhere to the Solicitor’s Code of Conduct 2007 (available from the Solicitors’ Regulatory Authority website, the link to which is here: http://www.sra.org.uk/documents/code/solicitors-code-of-conduct-full.pdf). Sub-rule 2.03 requires solicitors to advise clients about the range of funding options which may be available for their case and when costs are to be met, to include: 

(a) Methods of charging.

(b) How much the litigation is likely to cost, meaning the total potential liability, including responsibility for the other side's costs if the litigation is unsuccessful in part or in full. 

(c) How recovery of costs is dealt with in litigation.

(d) Any matters affecting the opponent that may have an effect on costs, for example, if the other side is legally aided or has a conditional fee arrangement (“CFA”) with their lawyers. 

1.3.2 Clients and solicitors may agree whatever terms they consider appropriate for the payment of solicitors’ charges for their services (CPR 48.8, the link to which is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part48.htm). If, however, the costs are of an unusual nature (either in amount or in the type of costs incurred) they will be presumed to have been unreasonably incurred (and disallowed if challenged by the client) unless the solicitor satisfies the court that he informed the client that they were unusual and, in relation to litigation, that the client was informed that they might not be allowed on an assessment of costs between the parties. That information must have been given to the client before the costs were incurred (CPR 44.8, the link to which is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm). 
1.4 A witness of facts’ costs will be born by the party who has requested the evidence, at least in the first instance. The costs may be recoverable disbursements should the party be successful in the claim. With any witness of fact, it is only the costs of attending court to give evidence that may be allowable on assessment and nothing is allowed for the expense of the witness himself in preparing his evidence (Meretz Investments NV v ACP Ltd [2007] EWHC 2635 (Ch)).  

1.5 An expert’s fees are paid by the party instructing the expert, at least in the first instance, although they may be recovered as disbursements should the party be successful in the claim. 

1.6 Any other costs.

1.6.1 A litigant would expect to pay additional fees and costs not directly related but ancillary to the provision of professional advice, for example photocopying charges or travelling costs.

1.6.2 Counsel's fees. When an application is to be made to a court, or on which a point of law is to be clarified by obtaining an ‘Opinion’, it is sometimes necessary to retain the services of a barrister, although it is possible for solicitors to act in the majority of proceedings, the detailed level of advocacy required in high value proceedings means that instructing barristers (also known as Counsel) is still common.  Barrister’s fees are set by the barrister’s clerk and reflect the complexity of the matter, the estimated time to be spent preparing and appearing before the court, and the seniority of the barrister in question.  Barristers may also agree to act under a CFA.

1.7 What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

1.7.1 CPR 44.3(4)(a) establishes that, in deciding what order (if any) to make about costs, the court must have regard to all the circumstances, including the conduct of all the parties. CPR 44(3) 5 explains what is meant by "the conduct of the parties" (the link to CPR 44 is available here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm). For examples of the conduct included please see below at paragraph 2.2.

1.7.2 Delays in litigation are on occasion unavoidable, but do lead to additional costs being incurred, for example, where a party announces only at the last minute that it is not able to attend a hearing, the preparation for the hearing will have been done and the costs incurred.  The procedure in this jurisdiction is more involved than, for example, the systems on the Continent, and requires more involvement from the lawyers and the parties, all of which increases the ‘cost’ of the litigation.  Certainty, in our system, is not available and the lower the ranking of the court, generally the less certain the outcome.  The cost of any subsequent appeal proceedings is a cost to be considered in the litigation.

1.7.3 How long do (different types of) cases usually take?
(a) The length of time a case will take will vary based on a number of factors.  Most claims never reach a court hearing because they settle before trial, or are discontinued for some other reason. CPR 26  provides for three different track listings, small claims, fast track and multi-track. Trials allocated to the small claims track should be resolved in a matter of months (the link to CPR 26 is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part26.htm)
(b) A typical timetable for a fast track case might be: 
(i) issue and service of the claim form and the particulars of claim
(ii) filing of an acknowledgment of service – 14 days after service of the claim form enclosed with particulars of claim
(iii) service (and filing with the court) of the defence – 14 days after service of the particulars of claim or if an acknowledgment of service is filed, 28 days after service of the particulars of claim
(iv) the court sends out the allocation questionnaire on receipt of the defence
(v) disclosure (followed by inspection) - 4 weeks after allocation 
(vi) exchange of witness statements - 10 weeks after allocation

(vii) exchange of expert reports (where experts have been allowed) - 14 weeks after allocation
(viii) trial - around 30 weeks after allocation
1.7.4 Multi-track claims, due to the complexity of the issues involved, could last years before being resolved. Significant documentation needs to be filed and the trial will usually be set down to last weeks, if not months at a time.  The case will usually follow a similar order to the fast track in terms of the various stages required, for example, service of defence, disclosure, witnesses (of fact and expert opinion).  However, the times needed for each stage will reflect the complexity of the issues and the extra procedural stages required, for example, the requirement of a judicially settled List of Issues that frames the issues and against which subsequent disclosure and witness statements must be framed.  An example of a lengthy multi-track case is that of Three Rivers District Council v. Governor Company of the Bank of England (the BCCI case) [2006] EWCH 816 which collapsed on day 256 of the trial.  Following the BCCI case the Commercial Court undertook a revision and pilot of the various stages of the litigation with a view to making the system more efficient, for example, a two party trial should not last longer than 13 weeks.

2. Question 2 who bears the costs?  

2.1 No party has a right to have its costs paid by the other party.  Costs are in the discretion of the court.  If, however, the court sees fit to make an order as to the costs of the litigation, the general rule is that the unsuccessful party will be ordered to pay most of the costs of the successful party, a very approximate guide is 75%.  The costs regime is complex.  The main provisions dealing with costs are CPR 43 – 48 and the Costs Practice Direction.  CPR 44.3 refers, the link to which is: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm)

2.2 The court will take into account the following factors when making costs orders (CPR 44.3:

2.2.1 The conduct of the parties, including:

(a) conduct before and during the proceedings, including the observance of any pre-action protocol;

(b) whether it was reasonable to raise issues or allegations.  The court is prepared to make issue based costs orders to reflect the level of success achieved by any party (AEI Rediffusion Music Ltd v Phonographic Performance Ltd [1999] 1 WLR 1507, CA).  

(c) the manner in which a party has pursued or defended its case;

(d) whether its case was exaggerated

2.3 Whether a party succeeded on part, if not all of his case

2.4 Any offers to settle the case (http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part36.htm) or payments made during the course of the case

2.5 Relevant factors the court will take into account in determining whether to deal with costs on an issue basis include the:

2.5.1 reasonableness of taking the point;

2.5.2 extra time taken up prior to trial/the hearing in preparing to argue the point;

2.5.3 extra time taken up in court to argue the point;

2.5.4 extent to which it is just in all the circumstances to deprive the successful party of its costs;

2.5.5 extent to which the unsuccessful point was related to any successful point.

2.6 Examples of possible costs orders are set out below: (and see the Costs Practice Direction 44PD, section 8 paragraph 8.5 the link to which is: http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_parts43-48.htm)

	Costs or costs in any event
	A party is entitled to his costs irrespective of any other costs orders made (or the ultimate outcome of the case)

	Costs in the case (or costs in the application)
	The party ultimately successful in the case (or application) is entitled to its costs of all earlier orders “in the case” or “in the application”

	Costs reserved
	The costs will be the subject of a later order, if not they will be costs in the case

	Claimant’s/Defendant’s costs in the case (or the application)
	If the party in whose favour the order was made is ultimately successful and is awarded its costs, it will be entitled to the earlier orders.  If not, no costs are payable on those orders

	Costs thrown away
	Where a judgment or order is set aside, the costs incurred as a consequence of the order or judgment set aside are recoverable by the party in whose favour the order is made (e.g. on setting aside a default judgment, the defendant may be ordered to pay the costs thrown away, that is the claimant’s costs incurred in obtaining and seeking to enforce the default judgment)

	Costs of and caused by
	Costs of preparing for and attending the application and any additional costs incurred as a consequence of the order made at the application (e.g. amendments to statements of case)

	No order as to costs or each party pays own costs
	Self explanatory

	Wasted costs
	The court is entitled to make a wasted costs order either disallowing costs or requiring a party or its legal representative to pay the costs the other party has incurred as a result of:
(i)
a failure to comply with a rule, practice 
direction or court order;
(ii)
unreasonable or improper conduct.


2.7 Estimates of costs

2.7.1 The court may at any stage require a party file an estimate of  costs and serve copies of the estimate on all other parties (paragraph 6.3 of the note to CPR Part 43, the link to which is here: http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_parts43-48.htm - id3585917.)

3. Question 3 what are the sources of finance for bringing or defending a legal claim?

3.1 Personal Funding

3.1.1 Individuals, friends, family and others who bona fide fund litigation without a personal interest in the outcome (other than the recovery of the funding) and without attempting to control it are permitted to fund litigation without restriction or liability for costs (Hamilton v Al Fayed [2002] EWCA Civ 665).

3.2 Civil Legal Aid

3.2.1 The Legal Services Commission (“LSC”) manages the civil legal aid fund.  Different levels of legal help are granted on the basis of a demonstration of merit and proof of financial eligibility. The Decision Making Guidance along with the provisions of the Funding Code Criteria and Procedures; the Access to Justice Act 1999; directions, orders and regulations made under the Act, and provisions of the Human Rights Act 1998 (available at http://www.legalservices.gov.uk/civil/guidance/funding_code.asp) explain the circumstances where legal aid for civil litigation will be awarded.  The Civil Legal Aid fund is means tested and restrictive in nature to prevent overly wide reliance.  Cases where costs are expected to exceed £25,000 are unusual in this method of funding and largely relate to areas of law such as clinical negligence and judicial review.

3.3 Before the event insurance (“BTE”) is insurance that the client already had before the prospect of legal proceedings arose (for example, as part of the client's house insurance or car insurance policy) and which cover some or all of the client's potential costs liabilities in any subsequent proceedings.

A solicitor should check whether the client already has BTE insurance to cover this liability (although in the case of commercial matters this is highly unlikely). If not, the client should be told about the possibility of taking out after the event insurance (ATE insurance).
3.4 ATE insurance, is insurance which is taken out after the subject matter of the legal proceedings arose and covers some, or all of the potential costs liabilities in those proceedings (particularly if the case is lost), often with the costly premium deferred to the end of the case as a recoverable disbursement.  
3.4.1 Rule 2.03(1)(g) of the Solicitors' Code of Conduct 2007 requires solicitors to discuss with clients "whether their liability for another party's costs may be covered by existing insurance or whether specially purchased insurance may be obtained". This may be particularly relevant where the solicitor is going to act for the client under a CFA in contentious proceedings. While a CFA protects a client from liability for his own legal costs if he should lose, it does not protect him from his opponent's legal costs. Legal expenses insurance can be taken out to cover this.
3.5 Trade unions
3.5.1 Historically a trade union supported its member in litigation by paying the member's own solicitor's costs and any costs awarded to the member's opponent. Many trade unions now insist on their members taking out legal expenses insurance to cover any liability for party and party costs, but some do not and continue to pay such costs from their own funds. Section 30 of the Access to Justice Act 1999 not only recognises this practice but also encourages it by enabling the union to recover from an unsuccessful opponent a contribution to the union's costs in other cases where the member loses.

3.6 Conditional Fee Agreements (“CFA”)

3.6.1 A CFA is an agreement with a legal representative, which provides for his or her fees and expenses, or any part of them, to be paid only in certain circumstances - usually only if the client wins the case.

3.6.2 Section 58(2)(a) of the Courts and Legal Services Act 1990, as amended by section 27 of the Access to Justice Act 1999 (the 1990 Act) defines a conditional fee agreement as:

"an agreement with a person providing advocacy or litigation services which provides for his fees and expenses, or any part of them, to be payable only in specified circumstances". (The link to which is available here: http://www.opsi.gov.uk/Acts/acts1999/ukpga_19990022_en_4 - pt2-pb1-l1g28) 

3.6.3 The definition in the 1990 Act refers to "expenses" as well as "fees", and it is clear that the payment of disbursements can be made conditional upon the outcome of the case. However, many law firms prefer not to run the risk of not being reimbursed for disbursements if the client should lose, and therefore have a policy of not making disbursements conditional under a CFA. They will usually make an exception for counsel's fees, if counsel has agreed that his fees will be subject to a separate CFA directly with the client.

3.6.4 A success fee is an additional amount payable for the legal services, over and above the amount which would normally be payable if there was no CFA, in specified circumstances (usually if the client wins the case). A success fee must be expressed as a percentage uplift on the amount which would be payable if there was no CFA. Under the Conditional Fee Agreements Order 2000 (http://www.opsi.gov.uk/si/si2000/20000823.htm), the maximum uplift is 100%.

3.6.5 Contingency fees that permit the solicitor or barrister to receive a share of damages recovered are not permitted.  For a discussion of the types of funding that are still prohibited, in particular maintenance and champerty, please refer to chapters 41 and 43 of Cook on Costs 2009 by Michael J Cook, pub. LexisNexis Butterworths. 

4. Further issues

4.1 How predicable are the amounts involved?

4.1.1 The purpose of summary assessment under CPR 43.3 and Sections 3 and 13 of the Costs Practice Direction is to provide some degree of prior warning regarding costs and to prevent them from becoming unmanageably high (the link to CPR 43.3 is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part43.htm and the link to the Costs Practice Direction is here: http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_parts43-48.htm - id3585917)

4.1.2 The court should conduct a summary assessment of the costs:

(a) at the conclusion of the trial of a fast track case, where it will assess the costs of the whole case;

(b) at the conclusion of any other hearing which has lasted not more than one day.  The court will assess only the costs of the application or the matter to which the hearing related, unless the hearing disposes of the claim in which case the court will assess the costs of the whole case.

4.1.3 However, the court has discretion.  If summary assessment is not conducted, the court must order that the costs be dealt with by way of a detailed assessment.

4.1.4 
Generally the court cannot summarily assess an additional liability or the costs of an assisted person or LSC funded client.

4.1.5 An additional liability is an extra cost such as a success fee under a CFA, the insurance premium for ATE insurance or the additional amount in respect of provision made by a membership organisation that has undertaken to meet costs liabilities.

4.1.6 A detailed assessment of costs (i.e. in effect a trial to determine the reasonableness of the costs incurred) will be decided by a costs judge. Generally, detailed assessments are not conducted until the conclusion of the proceedings (section 3 of the Costs Practice Direction which refers is available here: http://www.justice.gov.uk/civil/procrules_fin/contents/practice_directions/pd_parts43-48.htm#id3585917).

4.1.7 Detailed assessment proceedings should be commenced within 3 months of the date of the relevant judgment or order (or from the date any stay is lifted).  In the case of a detailed assessment following settlement under a Part 36 offer to settle (http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part36.htm), the detailed assessment should be commenced within 3 months after the date on which the right to costs arose (i.e. acceptance of the offer).

4.1.8 
If detailed assessment proceedings are not commenced in time, the paying party may apply for an order requiring the receiving party to commence a detailed assessment and the court may reduce the interest awarded on any costs order in view of the delays caused by the receiving party.

4.1.9 
If the paying party disputes all or any part of the Bill of Costs it must serve a Points of Dispute within 21 days after service of the Notice of Commencement of a costs assessment.  If no Points of Dispute are served, the receiving party may file a request with the court for a default cost certificate.

4.2 What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?
4.2.1 A primary objective of the CPR was to restrict the costs of litigation through case management, with the court controlling the work to be done by the parties to ensure that it was proportionate to the issues.  Other cost limiting mechanisms encouraged by the CPR are early stage case management conferences, ADR mechanisms and allocation to a management track to suit the scale of the case, the court also encourages the use of costs estimates and requires these to be available to the court (and clients) at stages throughout the life of the case.

4.2.2 The defendant may make a Part 36 offer to settle the case prior to it going to court (http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part36.htm).  The consequence of making a Part 36 offer and finding that the court awards a greater sum by way of damages than the amount contained in the offer is set out below, as is the consequence of a party rejecting an offer only to find that the court make a greater award on judgment. 

4.2.3 If a claimant fails to “beat” a defendant’s offer when the judgment is handed down the claimant will be ordered to pay the defendant’s costs plus interest from 21 days after the offer was made, unless the court considers it unjust to do so (Rule 36.14, http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part36.htm).

4.2.4 If a claimant does better than the offer when the judgment is handed down the court may order interest on the whole or part of any sums awarded to the claimant at a rate of up to 10% above base rate from 21 days after the offer was made, unless the court considers it unjust to do so (Rule 36.14, the link to which can be found at paragraph 4.2.3 above).  

4.3 How proportionate are the sums involved?
4.3.1 Costs are usually assessed on a standard or indemnity basis.  The decision as to the appropriate basis is at the judge or taxing master’s discretion.

Standard Basis

4.3.2 CPR Part 44.4(1) and (2) provide that where the court assesses costs on the standard basis it will not allow costs which have been unreasonably incurred or are unreasonable in amount and will only allow costs which are proportionate to the matters in issue.  The court will resolve in favour of the paying party any doubt that it may have as to whether the costs were reasonably incurred or are reasonable and proportionate in amount. The link to CPR 44 is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm) 

Indemnity Basis

4.3.3 CPR Part 44.3(1) and (3) provide that where the court assesses the amount of costs on the indemnity basis it will not allow costs that have been unreasonably incurred or are unreasonable in amount.  However, the court will resolve in favour of the receiving party any doubt as to whether costs were reasonably incurred or are reasonable in amount.  Proportionality is not a test in assessing the costs on the indemnity basis.  (the link to CPR 44 is above).

4.4 How long do the procedures take?  
4.4.1 In relation to summary assessment, the statement of costs should be filed with the court and copies of it should be served as soon as possible, and in any event not less than 24 hours before the date fixed for the hearing.  The procedure for summary assessment is intentionally short and straightforward, the costs of the hearing/application in question, are assessed at the end of that hearing by the judge who dealt with the application and who orders payment of a sum of money (the costs), within 14 days.

4.4.2 In relation to detailed assessment, the costs are normally assessed at the end of the proceedings and usually by a costs officer rather than the judge assigned to the case.  It is common for the losing party in the litigation to seek to have his opponent’s costs made subject to a detailed assessment, but a client may also revise his solicitor’s costs to be subject to detailed assessment.  Detailed assessment should be commenced within three months of the judgment or order giving entitlement to costs, but this may be extended.  Depending upon the complexity of the case, the Bill of Costs to be assessed may take days or weeks to prepare and will usually be prepared by a costs draughtsman, who either with/without costs counsel will attend the hearing.  Prior to the hearing there may be an exchange of written points of disputes and reply.  A date is then requested and directions may be given.  The hearing may take a day, week or longer depending upon the issues.

4.5 What proportion of cases are settled and how long do they take?
4.5.1 Once the claim progresses to the point at which the claim form is issued by the court, it is possible to obtain some information.  The central repository of statistics does not provide a “like with like” comparison mechanism. (Please refer to the Judicial and Court Statistics website and in particular the most recent annual report for 2007 (published in September 2008), which is available at this link: (http://www.justice.gov.uk/publications/judiciallandcourtstatistics.htm). 

4.5.2 The statistics show that in 2007, of the 55 actions initiated in the Patents Court, 21 were withdrawn due to settlement or by order of the court.  In 2007, in the Chancery Division, 3,534 cases were issued in London and of these 564 were settled.

4.5.3 In the Royal Courts of Justice Technology and Construction Court the number of cases which were struck out, settled or discontinued were as follows:

Year

Claim issued

Settled, struck out or discontinued
2007
376
160

2006
337
153

4.5.4 The statistics for non-family work undertaken in the County Court between 2000 and 2007 demonstrates the volume of claims, which never reach the court process, by comparing the number of claims on which a declaration of an intention to defend was entered against the number of claims allocated to a case management track.  The difference between these figures demonstrates cases which were settled between these two stages.

	Year
	Number of Defences
	Number of claims allocated to a track
	Difference

	2000
	250,442
	155,208
	95,234

	2001
	255,035
	142,781
	112,254

	2002
	266,625
	142,031
	124,594

	2003
	268,042
	157,175
	110,867

	2004
	261,666
	152,913
	108,753

	2005
	278,019
	155,541
	122,478

	2006
	295,372
	157,192
	138,180

	2007
	341,956
	176,210
	165,746


4.6 What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.
4.6.1 Please refer to the points 4.5.2 to 4.5.4 above.

4.7 What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases are appealed?  How do the costs of an appeal compare to first instance?
4.7.1 The key provisions relating to appeals are contained in CPR 52 and the practice direction to this section (the link to which is here: http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part52.htm).  

4.7.2 The appeal court will allow an appeal where the decision of the lower court was either wrong in law, fact or in the exercise of its discretion, or where the discretion was unjust because of a serious procedural or other irregularity in the proceedings of the lower court.

4.7.3 Generally every appeal is limited to a review of the decision of the lower court.  A “review” as opposed to a re-hearing, means that the appeal court accepts the decision previously made unless the appellant persuades it otherwise.  No new points of evidence that could have been raised in the lower court can be raised unless there are special grounds.

4.7.4 In 2007, 1,114 final appeals were heard by the Civil Division, 42% of which were allowed.  In the House of Lords 82 appeals were heard in 2007 and in the High Court Queen’s Bench Division, 336 applications for Judicial Review were heard with 162 being allowed.

4.7.5 Costs of appeals are generally substantially lower than the costs incurred at first instance because of its review function, as opposed to a re‑hearing.

4.8 What reforms can be recommended?
4.8.1 Lord Justice Rupert Jackson is currently undertaking a year-long review of legal costs in litigation.  The report, which is expected to be completed in December 2009, will consider hourly rates, court costs and the rules surrounding cost-shifting. The ‘root and branch’ review is anticipated to be the largest shake-up of the litigation costs regime since the Woolf reforms in 1999.  (Please refer to the Judiciary of England and Wales for further details, the link to which is here: http://www.judiciary.gov.uk/about_judiciary/cost-review/timetable.htm)
4.8.2 The areas identified as most likely to be addressed are: whether costs are proportionate what impact fees have on the behaviour of lawyers; and areas of the litigation process which are particularly expensive.  
Case Studies

We have focussed our answers on the areas most closely connected with the Firm’s practice areas and have not included the case studies that fall outside of these areas.

1.  Small claim: repayment to a consumer of €200 price paid for product not delivered 
A small claim would proceed through the county court; the court fee for submitting the claim would be £30.  Alternatively, the claim could be filed through a Claim Production Centre (£15 court fee) or through the “Money Claims Online” website (£25 court fee).  

If the defendant accepts to pay the price of the product, the process would stop there.  If the defendant disputes the claim, the claim would be sent to the small claims track; the fee for the appropriate hearing would be £25. 

The losing side would only be required to pay: court fee costs (as outlined above); fixed solicitor costs (if solicitors were used) of £50; and the solicitors’ travelling costs for the hearing (if applicable).

The claimant would usually approach a high street firm or the Citizen’s Advice Bureau to deal with this matter.  This is not a matter which this firm would deal with as the fees to file the Claim Form alone would exceed the amount claimed.

If the winning claimant had proceeded without paid legal advice, the court would usually require that the losing side pay the hearing costs and the claimant would pay for the cost of filing the claim.  If the defendant won, the claimant would pay the fee for filing the claim, and may also have to pay for the hearing fee if it was so ordered by the court, in which case the defendant would not pay anything. 

6.  SME: small company claim for unpaid debt of €8,000.

The figure being claimed is €8,000, (approximately £7,440).  This matter would be allocated to the fast track and the claim issued in the County Court as it is under £15,000 and as the sum to be recovered is between £5,000 - £15,000. The issue fee will be £225 payable by the claimant, recoverable if the claim succeeds. If the defendant decides to issue a counterclaim, they will be responsible for paying the court fee of £225, which will be recoverable if successful.

The pre-trial check list (listing questionnaire) will be the responsibility of the claimant, for which the fee is £200.

The hearing fees are payable by the claimant and on the fast track the fees total £500.
Costs that are recoverable from the unsuccessful opposing party are fixed for cases taken on the fast track  (CPR 46.)  As the claim is more than £3,000 but not more than £10,000 the fixed costs will be £690.

Prior to judgment, the claimant will be responsible for paying all court related costs totalling £925.

Should the claimant be successful, then the court will assess costs recoverable from the defendant. Should the defendant be successful, they will be able to have their costs of defending the action assessed, possibly if successful with the costs of bringing any counter-claim.

7.  Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

The correct track listing for this matter is the multi track. The claim is €7 million (approximately £6.5 million), as the figure is over £300,000, it will be heard on the multi track in the High Court with an issue fee of £1,530. The issue fee is payable by the claimant. It is possible that the defendant will issue a counterclaim, if so, they will be responsible for the cost of the counterclaim. The fee in this matter is £1,530, recoverable if successful.

The claimant will pay £200 to file an allocation questionnaire, The multi track hearing fees are £1,000 and are also the responsibility of the claimant.

The type of legal funding this case is likely to entail will be the hourly rate. The hourly rate is inclusive of the mark-up for care and conduct. This is also recognised by the courts in relation to assessment of costs between the parties. The starting point assumes that the hourly rate comprises a standard 50 per cent mark-up for care and conduct in ordinary cases, which the court may increase or decrease having regard to those factors contained in CPR 44.5 (3), the link to which is http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part44.htm. Irrespective of the outcome of the case, it is likely that there will be a detailed assessment of costs if costs cannot be agreed between the parties. The cost of a detailed assessment will depend on the amount of costs to be assessed but if there are £500,000 costs, the detailed assessment fee may be approximately £5,000. 

Under CPR 47.6 detailed assessment proceedings are commenced by the receiving party serving on the paying party, the link to CPR 47.6 is here: (http://www.justice.gov.uk/civil/procrules_fin/contents/parts/part47.htm.)
8.  Injunction – consumer: against neighbour to stop noise. 
Issuing the claim form in a county court will cost the claimant £150.  The hearing, if taking place without notice to the other side, will cost £40 and could only lead to an interim injunction.  The interim injunction process is optional and would be pursued to obtain a swift remedy. Proper notice would have to be given for a final hearing.  The court fee for the final hearing will be £75. 

The usual rule (as described more fully above) is that the loser pays the winner’s costs.  This is decided at the judges’ discretion.  In this case, if the claimant won and costs were awarded, he/she would only pay the cost of issuing the claim form; the defendant would pay for the hearing. If the defendant won, and costs were awarded, the claimant would pay for all costs incurred. 

As an alternative, cost-free measure, the claimant could ask the local authorities and their Environmental Health Officer to investigate and take action (i.e. commence proceedings), depending on the level of noise involved. 

9.  Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies
A claim of this nature would usually be issued in the High Court.  The fee to issue the claim form will be £400.  In order to make an application for an injunction to prohibit the breach without giving notice to the other side, a fee of £40 will be payable.  It would also be necessary to arrange a supplemental application in order to obtain a hearing before the court, this application will cost £75.

In addition to the court fees, legal representation by both a solicitor and a barrister would be usual.  The solicitor will draft various documents with input from the barrister, for example, a restraining order which will need to be approved by the court, the hearing application document, any witness statements or supporting documents, and an undertaking to the court in order to protect the defending party against any potential damage caused by the injunction. The type of injunction assumed in this example would usually be followed by formal proceedings issued by the defendant, which could lead to far greater costs. This is likely to be a complex and involved case, which is unlikely to cost less than £50,000 and depending upon the actual facts may well cost twice that sum. It should also be remembered that if unsuccessful there will be a costs exposure to the other side both in terms of fees incurred in defeating the injunction and also perhaps of greater concern there may well be an exposure under the terms of the damages undertaking, if loss if suffered. 
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