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Questionnaire on

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS

The French justice system dates back to the 1789 Revolution and is based on written law derived from a corpus of texts comprising Acts of Parliament, the Constitution of the fifth Republic (4 October 1958), international conventions and treaties, Community and European law, case law and custom.  Justice in France is a State monopoly and is a public service.  French judges, in the civil law tradition, do not create law.  Thus, there is no proper case law in France.  However, the courts interpret legislation and the decisions of the higher court (Cour de Cassation) are of great importance and may establish long-lasting doctrine known as “jurisprudence constante”.  While there is no stare decisis rule forcing the lower courts to decide according to precedent, they tend to do so in practice with respect to jurisprudence constante.  The judges must substantiate their decisions, explain the grounds of fact and law on which they base their decision, and are subject to the oversights of application of the law by the Cour de Cassation.

Civil litigation in France is managed by a judge, who leads and controls the proceedings.  The Courts exercise control over proceedings but do not conduct a proper inquiry.  The judge directs the steps that the parties must take during the proceedings, and calls upon the parties to produce to court, evidence that the judge regards as relevant.

The oral part of proceedings is far less important, in comparison with common-law jurisdictions, than the exchange of written submissions prior to the trial per se.  In contrast to common-law proceedings, civil matters do not involve cross-examination of witnesses and there are no juries in Civil matters.

The basic structure of the Civil Courts in France is:

	Court
	Function
	Jurisdiction
	No. of claims in 2005


	Jurisdiction de proximité
	Deals with the claims “of ordinary life”

	Claims up to €4,000
	52679

	Tribunal d’Instance

(Lower District Court) 
	Claims “of ordinary life”, disputes between neighbours, claims of “rural life”

	Claims up to €10,000
	596390

	Tribunal de Grande Instance (Higher District Court)
	Common law jurisdiction in first instance for civil proceedings
	N/A
	947657

	Tribunal de Commerce (Commercial Court)
	Matters relating to trade and commerce disputes
	N/A
	208867

	Conseil de Prud’homme
	Matters relating to labour law
	N/A
	202827

	Court d’Appel

(Court of Appeal)
	Appeal of the decisions of the Civil Courts, the Commercial Court and the Conseil de Prud’homme
	N/A
	218216

	Cour de Cassation

(Supreme Court)
	Responsible for ensuring compliance with the rules of law applied by lower Courts. It judges the form and not the merits, unlike the Courts of first instance and the Court of Appeal, which judge the facts.
	N/A
	24776


EC Regulation no 861/2007 establishing the European Small Claims Procedure came into force 1 January 2009 (concerning claims up to €2,000).  The Decree No. 2008-1346 of 17 December 2008 incorporates the Regulation within the Code of Civil Procedure (“CPC”) under Articles 1382 to 1390.

The Juridiction de proximité is the lower French Court.  This court, created by Act No. 2002-1138 of 9 September 2002, deals with small claims.  A single judge, who is not a professional, is in charge of dealing with claims under €4,000 commonly called claims “of ordinary life”.  It is not mandatory to be represented by a lawyer before the Court and the proceedings are conducted orally.  Even if written evidence is provided to the judge during the hearing, the judge will not take it into account if the other party has not been informed of this evidence prior to the hearing and given an opportunity to answer or explain.  The decisions of the Judge de Proximité cannot be appealed.  They can, however, be taken to the Supreme Court (Cour de Cassation).

The Tribunal d’Instance deals with small civil claims under €10,000.  The trial is dealt with by a single judge, who is a professional.  The proceedings are conducted orally and it is not mandatory to be represented by a lawyer.  The decisions are issued quite rapidly (usually within four or five months) and these courts are regarded efficient in delivering justice.

There are specialised courts in France, such as the Conseil des Prud’hommes that deals with labour-related claims and Commercial Courts that deal with commercial law.
Article L.1442-3 of the Labour Code provides that the judges of the Conseil des Prud’hommes are elected for 5 years .  The  quorum in the Conseil is six. Half of the Prud’hommes are employers and half are employed, each class electing its own representatives.  The Prud'hommes, and, in a less degree, those who elect them must possess certain qualifications as to ability, experience, age, residence and character.  The Prud'hommes hold office for six years and, together with the officers, are re-eligible.  They serve without pay.
The Conseil does not have any specific cost rules.
Commercial Courts are specialised in matters relating to trade and commerce disputes.  Articles L.721-1 to L. 721-6 of the Commercial Code defines the Commercial Courts’ jurisdiction.
  For every demand within its jurisdiction, the Commercial Court makes the final decision (the decision cannot be appealed) regarding claims up to €4.000.
  Above this amount, the Courts’ decisions can be appealed.  The judges are French and specialised in commercial law.  Three judges (non professional, elected by their peers) conduct the hearings and examine the evidence brought by the parties.  Commercial usages apply.  The court hearings are conducted orally.
WHAT ARE THE COSTS INCURRED IN CIVIL LITIGATION?

Court charges

Under French law, the parties do not have to pay for the court charges.  Law No. 77-1468 of 30 December 1977 upholds the principle of gratuity of Justice having brought to an end certain costs, traditionally referred to as the “frais de greffe”; although, some court charges remain.  The costs of transport, accommodation for the judges and the court clerks, the stamp duties, the registration rights, the postal costs and the royalties paid to the court clerks shall no longer be paid by the parties.

This gratuity, however, does not apply in commercial matters where the clerks still receive royalties for the registration of liens, the provision of commercial information and the “mises au role” (act by which a case is put on the Court’s docket).

Each time the trial needs a person who is not a judge or a person attached to the Registry (“greffe”) of the Court, the State will not pay remuneration to such person (except when legal aid is given) but, instead, one of the parties must pay.

These costs are therefore born by the loosing party, as stated by the Code of Civil Procedure (CPC) as explained below.

Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment)
Most of the official charges constitute the “dépens”, as defined and listed by Article 695 of the CPC.  In principle, the party who paid the dépens in advance may fully recover these costs from the losing party.  These costs are called “recoverable costs” (“frais répétibles”).  The judge may, under Article 700 CPC, order the losing party to pay, up to a certain amount fixed by the judge, other costs that are not listed under Article 695 CPC, which are usually referred to as “irrevocable costs” (“frais irrepétibles”).

Article 695 of the CPC provides an exhaustive list of the dépens.  In certain areas of law, however, the dépens do not have to be paid and, even when listed under Article 695 CPC, will not be regarded as procedural dépens.

Article 695 CPC provides a list of costs that shall be regarded as dépens when they “are related to instances, acts and procedures of execution”:
“the fees, taxes, royalties or emoluments levied by the clerk’s offices of courts or by the tax administration with the exception of fees, taxes and penalties which may be due on documents and titles produced in support of the claims of the parties, the costs of translation of the documents when such translation is requested by law or by an international commitment; the indemnities of the witnesses, the fees of the experts, the fees of the bailiffs, the emoluments of the law officials and public officers, the fees of the lawyers for the part of them which are regulated (legal aid or postulation before the Tribunal de Grande Instance), the costs of notification of the documents in a foreign country”.

Fees, taxes, royalties or emoluments levied by the clerk's offices of courts or by the tax administration

This category is becoming residual since the law, dated 30 December 1977, stating the gratuity of the acts of justice before the civil Courts.  Nowadays, the only claims that give rise to the payment of fees are those brought before the commercial courts and decisions giving rise to a proportional or progressive registration right;
 such decisions tend to relate to the transfer of real estate, goodwill (“fonds de commerce”) or a similar right, the transfer of shares or the sharing (“partage”), unless the exception of Article 695-1 CPC applies.

The fees, taxes and penalties that may be due regarding the acts and titles provided to support the parties’ demands are not included in the dépens.  These acts and titles, indeed, are not linked directly to the case.  They are provided for evidence purposes, are outside the procedure and pre-exist the proceeding.

Regulated disbursements (“débours tarifés”)
These are the disbursements provided by the tariffs of the lawyers
 and ministerial officers (“avoués”
 and bailiffs
), and the disbursements of the parties.  The disbursements are the sums paid for the proceedings.  

The regulated disbursements include the costs of the acts of the bailiffs; the experts fees; the translation costs; the witness indemnities; the costs paid by the Court in case or deplacement on a specific place linked to the proceeding; the costs of transport when the presence of the avoué is requested by law or demanded by a party; certain copying costs. Regarding the bailiffs, the regulated disbursements include tax stamps (“droits fiscaux”), transport costs, stamps of the letters designated by law as mandatory procedure formalities (signification by report of search of premises under Article 659 CPC).
The regulated disbursements of the lawyers cover the postulation payments, which exist solely before the Tribunal de Grande Instance.  Decree No. 72-784 of 25 August 1972 applies and refers to Decree No. 60-323 of 2 April 1960, which provides that the following costs are regarded as disbursements:

“The copies or extracts of pieces to be notified, unless these pieces are established or drafted by the avoué; transports costs; costs of paper, printing and correspondence; and costs of publication of the sales in court (“ventes judiciaries”).”
Finally, the public officers or ministerial officers, namely the receivers, the avoués, the auctioneers, the “greffiers de commerce”, bailiffs, liquidators and notaries, are entitled to a remuneration called “emoluments”.  Provided their action is linked to the proceeding, these émoluments can be included in the dépens, even if they have been assigned by a decision taken before the proceeding by one of the parties.  In contrast, in the context of experts, the émoluments are regulated and the part of the remuneration of these persons which is not regulated (fees) cannot be included in the dépens.

Lawyers’ fees
Law No. 71-1130 dated 31 December 1971, governs lawyers fees.
  The lawyers fees are regulated, as far as the postulation is concerned, and free for any other act or representation.

The lawyers receive regulated fees, as provided by the Decree No. 60-323 of 2 April 1960 and Decree No. 72.784 of 25 August 1972, when they perform “postulation works” (representation before the Tribunal de Grande Instance).  The postulation fees consist in (i) a fixed fee which varies depending on the nature of the case; and (ii) a variable fee depending on the actual amount of the case.  This regulated compensation can be included in the dépens.  When a lawyer is simply a “postulant”, which means that he represents the case before the Court because the lawyer in charge of the case is not a member of the Bar Association attached to that specific court, the postulant is only entitled to “postulation fees”, which are regulated and are very low.  However, the postulant can also receive free fees if he has done more than simple postulation; these fees must not be included in the dépens.

For other acts or representation, fees are freely agreed between the lawyer and his client.  Law No. 71-1130 of 31 December 1971, Article 10 states:

“Fees for consulting, assistance, advice, drafting of private legal acts and pleadings are agreed with the client.

If no agreement has been entered into, the fees shall be determined following the usages, taking into account the financial situation of the client, the difficulty of the case, the lawyers expenses, his awareness and his work. 

Any determination of fee that would solely depend on the result of the case is forbidden. Is lawful the agreement which provides, over the payment of the work done, a complementary fee depending on the result obtained or the service rendered.”
The fees can be agreed in advance (“convention d’honoraires”).  This agreement is mandatory when the client is entitled to partial legal aid and the lawyer asks for a complementary fee.  In that case, the agreement is controlled by the representative of the Bar (the “bâtonnier”).  Otherwise, the agreement is not mandatory.  However, the clients are becoming more willing to enter into an agreement with their lawyer.
  This agreement can state that the fees will consist of a lump sum or a fourk of fees depending on the risks of the claim.

Contingency fees (“pacte de quota litis”) are strictly forbidden by Statute
 and a French Attorney may be disbarred in the event that he was to conclude solely a contingency fee agreement with his client.

However, a written fee agreement with the client which is subject to an uplift in the event of a particularly positive result and of which the calculation is set out in advance is permitted.  The relatively few law firms dealing with non-contentious corporate and international matters but who are able to handle litigation, tend to bill according to time spent and the identity of the fee earner.  The national hourly rate depending on several factors including, the specialist area, urgency of the work and location of the law practice.  Figures tend to be between €220 and €500.
However litigators, in contrast to those who are used to dealing with an international clientele, tend to bill according to slightly different criteria, including the work performed, the amount of the claim, the reputation of the Attorney dealing with the matter and the result obtained.
Indeed, the lawyers are entitled to different remunerations.  Article 695-7 of the CPC also includes within the dépens the costs of pleading (“frais de plaidoirie”).  These fees are due for each pleading and finances the “Caisse de retraite des barreaux francais” which deals with the retirement insurance of the lawyers.

The fees to be charged by a lawyer to his clients are freely determined between the lawyer and his client.  The Bar Association of Nice in 1990 and 1994 published a document called “recommendations as to the lawyers fees” where indicative recommendations as to the fees were provided, aiming at fixing a break-even point to files with no particular difficulties in order to allow the lawyer, on first meeting with the client, to agree with him the bases of a decent remuneration.  The Conseil de la Concurrence (council in charge of competition matters), in a decision 00-D-52 of 15 January 2001, ruled that if a Bar Association conveys information to its members, “this help must not exercise any direct or indirect influence on the structure of competition in the profession”.  The Conseil decided that the indicative list regarding lawyers’ fees issued by the Bar Association exercised such an influence, and was therefore a cartel.  The Bar Association was ordered to stop the publication of the indicative recommendations and to pay a fine. 

The Memento Francis Lefebvre 2009 provides examples of fees to be paid for certain proceedings:

(
€500 to €1,000 for a referee proceeding;
(
€1,000 to €3,000 plus complementary fees for a proceeding before the Conseil des Prud’hommes;
(
€1,500 to €3,000 for a divorce agreed by both parties;
(
€3500 or more for a claim linked to construction defects.

The fees can consist in:

(
A fixed fee agreed in advance (usually for simple proceedings such as referee or divorce agreed by the parties);
(
Hourly rates;
(
A fixed fee or an hourly rate completed in consideration of the result of the proceeding.  These fee are generally agreed when the result of the proceeding is financial.  It is therefore a percentage of the sums obtained in Court.

The lawyer shall however inform his client regarding the fees he shall eventually be charged.  The client shall not be surprised after the claim by the amount of the invoice.

The client can refuse to pay the amount of fee invoiced by his lawyer.  The claim must be brought before the bâtonnier (the representative of the Bar).  The bâtonnier collects the observations of the lawyer and of the client and issues a decision within four month (eight months max).  The decision of the bâtonnier can be challenged before the first president of the Cour of Appeal within the months following the decision.

A witness of fact

Article 221 of the CPC allows the judge to give the witnesses heard during an inquiry, on demand, some indemnities.  The evaluation of these indemnities is made by reference to Decree of 27 December 1920 revising the travel costs of the parties, of the experts of the Tribunaux de Grande Instance, “dépositaires de pièces” and witnesses.  An indemnity can be paid for the comparution of the witness, for its journey and for its accommodation.  The costs are paid in advance by the party which requires the hearing of the witness and may be eventually refunded by the other party as dépens.

An expert

According to the CPC, an expert is a person designated by the judge to “lighten by her findings, by a written advice or by an expertise on facts requiring the lights of an expert.”(Article 332 CPC).  Beside the experts of the courts as defined by Article 332 CPC, enter in this category the persons whose mission consists in diligentering a social inquiry in matters of divorce or separation (“séparation de corps”).  Article 3 of Decree No. 76-998 of 4 November 1976, as amended by Decree No. 88-600 of the 6 May 1988 expressly provides that the remuneration of the person having made the inquiry is included within the dépens.  Generally, every time one party, unilaterally and without decision of the judge uses an expert, the payment of this expert is not included within the dépens.  Article 700 CPC may then apply to these costs.  The remuneration of the expert of court (“expert judiciaire”) is regulated and fixed by the judge following a specific procedure stated by Articles 248, 262, 269, 724 and 725 of the CPC.  The judge who has ordered an inquiry fixes in the meantime a consignation of an advanced payment of the expert and designates the party in charge for this consignation.  Once the inquiry is over, the expert asks the judge to fix his fees and is paid by prelevement on the consignation and possibly through a complementary payment of the party in charge of the advanced payment of the expert’s fees.  The fees paid in advance shall thereafter be reimbursed as dépens.

Concerning the social inquiries, the fees are always paid in advance by the State, but the final amount of fee to be paid to the expert is still determined by the judge having ordered the inquiry.

Duration of the legal process
There are two basic degrees of jurisdiction in France surmounted by the Court of Cassation.

First Instance

Insofar as it is possible to give even an approximation of the likely duration of any particular action before the Courts, in any country, a rule of thumb applicable to France could be that an average suit might last sixteen to twenty-two months before the Courts of First Instance.

Appeal
The decision in question would possibly thereafter be subject to Appeal before the Cour d'Appel and subject to the same caveat as above, the Appeal proceedings could last between eighteen and twenty-four months, but this might well be longer for certain geographical locations in France.

Cassation

France's highest Court.  It does not give a decision on the facts, but only on questions of law.  If it finds that the lower Court's decision cannot stand it sends the matter back to a (different) Court of Appeal for a rehearing.  It has been known for matters to take between twenty-two months and three years to be heard before the Court of Cassation.

When the designation of a lawyer or an avoué is not mandatory, the latter is not entitled to a regulated remuneration.  This is the case of the procedures without mandatory representation before the Court of Appeal
, before the Conseil des Prud’hommes
, before the Juridiction de Proximité and before the Tribunal d’Instance.

WHO BEARS THE COSTS?

In litigation in France, as a matter of law and practice, full costs do not habitually follow the action and thus the losing party rarely has to pay a substantial amount to the other side in regard to costs.  The judge who determines the case decides of the costs recoverable by the parties.  The judge determines the amount of the “dépens” following the list mentioned in article 695 of the CPC.  He also determines the costs he considers shall be paid by either party depending on the merits of each party.
The Courts generally apply the “loose pay” rule.  Article 696 of the CPC states “The legal cost will be borne by the losing party, unless the judge, by a reasoned decision, imposes the whole or part of it on another party.”  The rules concerning the depens are self explanatory and the list of costs provided by Article 695 CPC is limitative
 .  These costs are all fixed by a tariff or by a taxation procedure.  There is therefore no arbitrary of either party for the fixation of their amount.

However, pursuant to Article 697 of the CPC, lawyers, avoués and bailiffs “may be personally liable for the legal cost pertaining to the proceeding, process and enforcement procedures instituted outside the scope of their agency.”
Article 698 states that “The legal cost pertaining to unjustified proceeding, process and enforcement procedures will be borne by the representatives of the law who carried them out without prejudice to the damages that might be claimed.  The same will apply to legal costs relating to proceeding, process and enforcement procedures that are null due to the fault of those representatives of the law.”
Concerning the fees of the lawyer of the “winning party”, the Courts rarely order the “losing party” to pay the total amount of fees which have been paid to the lawyer.  Generally, the amount of fee to be recovered is comprised between €2,000 and €5,000.  This amount may however be increased or, on the contrary decreased, if one of the party has acted in bad faith during the course of the trial and has therefore increased the legal costs of the other party.  
The payment of the costs as ruled by the Judge has to be paid once the judgement is published, and in the case of a judgement in first instance if it is not appealed, except if the Judge has ordered the provisory execution of his judgement. From the date of the notification of the judgement to the loosing party by a bailiff, the winning party will have the right to sue for payment. 
WHAT ARE THE SOURCES OF FINANCE FOR BRINGING OR DEFENDING A LEGAL CLAIM?

Personal funds

Personal funding is the most common source of finance for bringing or defending a legal claim.  If individuals may be entitled to legal aid, corporations can very rarely obtain such legal aid. 

Legal Aid

Legal aid is governed by Act No. 91-647 of 10 July 1991.  People justifying low revenues are eligible for legal aid.  The State therefore pays, totally or partly, the costs of justice spent in order to enter into a settlement agreement, the costs of procedure or the costs spent to have a decision executed.  These costs are essentially lawyers fees, costs of procedure, of avoués, of bailiffs, of notaries, of mediation and of expertise.

Conditions
The conditions to benefit legal aid are the following:

· The applicant must be a French citizen, or a citizen of a Member State of the EU, or a citizen of a State having entered into an international Agreement with the French State, or a person legally residing in France.  The legal aid is rarely granted to a legal entity.  However, non-profit legal entities having their corporate seat in France and having no sufficient resources may benefit from legal aid.  This condition of living is not requested for children under the age of eighteen.

· The revenues of the applicant must not exceed €911 per month for the complete legal aid and €1367 per month for partial legal aid (in 2009 – the amounts are revised every year and are higher when the requesting person has persons in charge).
· The applicant did not enter into any legal insurance agreements which cover the proceeding or settlement.
Process to obtain legal aid
An application for legal aid can be filed before or during the course of the procedure.  A file is obtained in a special office within the Tribunal de Grande Instance.  If legal aid is allocated, the procedure for which the aid is given needs to be introduced within a one year period from the date when the decision has been sent to his beneficiary.  Otherwise, the beneficiary loses the benefit of the aid and needs to reapply. 
The decision to grant legal aid does not depend on the merits of the applicant’s case.  

The applicant for legal aid can choose his lawyer.  If he does not choose a lawyer, a lawyer will be designated by the special office.

If the legal aid is total, the lawyer is not allowed to ask for any further fee.If the legal aid is partial, the lawyer is entitled to further fees, which amount is freely negotiated.  

Legal Expenses Insurance (LEI, ie. before-the-event), for individuals or companies

Legal expense insurance is increasingly popular in France.  It used to be attached to a responsibility insurance but tends to become autonomous and to cover all kind of proceedings.

It is defined by Article L.127-1 of the Insurance Code
as “Any transactions that consist, in consideration of the payment of a previously agreed premium or a contribution, in covering the costs of proceedings or in providing services arising from the insurance cover in the event of a dispute or litigation between the insured and a third party, with a view, in particular, of defending or representing the insured as a claimant in civil, criminal, administrative or other proceedings or against a claim brought against him or to obtain out of court compensation for the loss sustained shall be deemed to be a legal expense insurance transaction”.
The insurance contract shall respect the conditions mentioned by Article L.127-3
:
· “All legal expense insurance contracts must explicitly stipulate that, when a lawyer or any other person qualified under current law or regulations is called on to defend, represent or serve the insured’s interests in the circumstances provided for in Article L 127-1, the insured shall be free to choose such person.”;

· “The contract shall also stipulate that the insured shall be free to choose a lawyer or, if he prefers, a qualified person to assist him whenever a conflict of interests arises between him and the insurer.”;
· “No contract clause shall interfere with the insured’s freedom of choice, within the cover limit, under the previous two paragraphs.”
In consideration of the payment of the insurance premium, the insurer must pay, in the event of a proceeding with a third party, the experts’ costs and the costs of proceeding (lawyers’ fees and bailiffs’ fees) and/ or will provide assistance and advice.  The insurance can be operated during a proceeding, regardless of whether the insurer is the plaintiff or the defendant, or to settle a claim outside the Courts.  Legal expense insurance is regulated by Act of 31 December 1989
 which provides that the client shall freely choose his lawyer and the insurer may propose a lawyer to the client only if the client so requests.  Article 3 of the Act (now Article L.126-3-1 of the Code of Insurance) states that “the legal fees are agreed between the lawyer and the client, and cannot be agreed with the insurer”.  However, all agreements provide that the warranty is capped.  Therefore, if the client appoints a lawyer whose fees exceed this cap, he shall pay the exceeding amount.  This influences the client’s choice of lawyer.   The cover in these circumstances is only partial.
However, Article L.127-8 of the Insurance Code provides that any sum obtained as reimbursement for the costs and fees paid during the procedure shall be paid priorily to the client for the exceeding amount he had to pay; and any remaining amount used to pay the insurance within the limits of the sums spent.  The indemnity of Article 700 (see above), which can exceed the insurance cap, can be paid to the client.  However, the legal aid (see hereunder) is not granted when the costs covered by this legal help are covered by an insurance contract (Article 5 of the Act).  France intends to encourage, as much as possible, the replacement of legal aid with insurance.  Some authors underline, however, that the practical results of such movement may be disappointing as the persons eligible to legal aid will rarely get insured as they may not be able to pay the insurance premium.

Finally, the insurance code provides for the event of a disagreement between the insurer and the insured. According to Article L.127-4, 
“The contract shall stipulate that in the event of disagreement between the insurer and the insured concerning the measures to be taken to settle a dispute, such difficulty may be referred to the assessment of a third party appointed by mutual agreement of the parties or, for want of such agreement, by the presiding judge of the Tribunal de Grande Instance ruling in summary proceedings.  The insurer shall bear the costs incurred to implement such right.  However, the presiding judge of the Tribunal de Grande Instance, ruling in summary proceedings, may decide otherwise if the insured implemented such right in abusive conditions.
If the insured brought contentious proceedings at his expense and obtains a more favourable solution than that proposed by the insurer or the third party mentioned in the previous paragraph, the insurer shall indemnify the insured for the costs incurred in bringing such legal action, within the limit of the cover amount.

When the proceedings referred to in the first paragraph of this Article are implemented, the time limit for the contentious proceedings shall be suspended for all courts covered by the insurance cover and the insured is liable to bring as a claimant until the third party in charge of proposing a solution has notified the purport thereof.”
After-the-event (ATE) insurance
ATE is not used in France.  Generally, the public and practioners do not know the concept.  This may be due to the fact that the main principle in French insurance law is that the customer must not be aware of the damage he wishes to insure before the insurance agreement is entered into.  The insurance contract, according to Article 1964 of the Civil Code, is an aleatory contract, ie. “a reciprocal agreement whose effects, as to advantages and losses, either for all the parties, or for one or several of them, depend upon an uncertain event”.  If the damage occurs before the parties enter into the agreement, the insurance contract is regarded null and void and the insurance company will not have to pay for the damage suffered by the customer.

Funding from a lawyer or other third party investor
Loans or grants from banks, trade associations or other persons or entities would theoretically be allowed under French law but are not used in practice.  This may be due to (i) major third-party funders not having established significant businesses in France; and (ii) the widespread availability of legal aid.
FURTHER ISSUES

How predictable are the amounts involved?

For small cases or proceedings before courts where the appointment of a lawyer is not mandatory, the amounts involved are reasonably predictable as the State will bear most of the costs (costs of the judges and the courts).  In small cases and proceedings before the Juridiction de Proximité, as well as before the Tribunal d’Instance and Conseil de Prud’homme, when the parties represent themselves, the case usually does not require an expert.  Therefore the costs for small cases are low and reasonably predictable, subject to exceptions when the case reveals more complexities than expected.  In contrast, before the courts where a lawyer needs to be appointed, the amounts involved are unpredictable at the stage when the first writ of summons has been sent.

The lawyers’ postulation fees are predictable since they are regulated and depend on the case’s nature and the amount of the claim.  A tariff is published
 which enables their calculation.  Other legal fees are not predictable unless their amount is determined and agreed on in advance between the lawyer and his client.  However, Article 10 of Decree No. 2005-790, dated 12 July 2005, provides that the lawyer must inform the client, as soon as appointed and regularly thereafter, of the methods of calculation of the fees and of the foreseeable variation of this amount.

An agreement is mandatory when:

1.
the client has obtained partial legal aid and the lawyer wishes to be paid fees exceeding the amount of legal aid; and/or

2.
the lawyer’s fee are paid, partly or completely, through a legal insurance
.

The lawyer can also ask his client for retainer fees, which will eventually be deducted from the fees actually due.  These retainer fees shall not exceed a reasonable estimate likely to be generated in the case at issue
.  In case of dispute between the lawyer and client regarding the fees, the bâtonnier adjudicates the dispute.
 If an agreement is entered into, information regarding fees shall be within the agreement.

Fixed fees can be agreed.

The lawyer can receive periodic fees from a client, including fixed periodic fees.  Article 12 of the Decree 2005-790 provides that “before any complete payment, the lawyer shall provide his client with a detailed account.  This account clearly underlines the costs and débours, the regulated emoluments and the fees.  It mentions the retainer fees already paid and any other sum already paid.”
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

The parties may try to settle their dispute through the means of mediation.  Mediation is governed by Act of 8 February 1995.  The mediator is a third party appointed by the parties, or by a judge with the agreement of the parties.  His role is to facilitate the dialogue.  He helps the parties find their own solution or agreement but has no power to take any decision himself.  Each party can at any time end the mediation process and proceed before the courts.  The mediation can occur at any time, even after a claim was brought before the courts.  The mediator’s fee is usually fixed in consideration of the time spent (more than of the amount of the claim or of the result of the mediation).  The cost of mediation is generally much lower than the costs of a legal proceeding.
  When the mediation is successful, the parties can enter into an agreement and an original of this agreement is provided to the judge.  If the mediation is unsuccessful, the parties may start or continue legal proceedings.  The judge is not informed of the positions, claims and proposals made or agreed during the course of the mediation.

How proportionate are the sums involved?
The sums involved in a proceeding may sometimes not be proportionate, when the person involved cannot benefit from legal aid and when the case is brought to a court where the appointment of a lawyer is mandatory, or when the case is so complicated that a lawyer is necessary.  We have found no reliable information regarding the obstacles to access justice at an appropriate cost in France (a study by the GIP Justice is work in progress in this regard, but is still unavailable).

How Long Do The Procedures Take?

In 2006 the average length of proceedings were as follows (in months):

· Court of Appeal: 13.3

· Tribunaux de Grande Instance: 6.6

· Tribunaux d’instance et Juges de Proximité: 4.7

· Commercial Courts: 6

· Conseils de Prud’hommes: 9.9 

Court proceedings in France can take a long time to reach a conclusion.  In one egregious case decided in 2008,
 the Cour de Cassation ordered the French government to pay damages to an individual because of the length of the procedure.  The plaintiff, who was claiming compensation after suffering an industrial accident, had had to wait fourteen years before the Court issued a final decision concerning his indemnity.  The Cour de Cassation ruled that this delay revealed a malfunctioning of the justice system.
  On the other hand, some courts like the Tribunal d’Instance, which has jurisdiction for demands up to €10,000, will commonly pronounce a judgment in a case within four to five months of proceedings being commenced.
What Proportion Of Cases Are Settled And How Long Do They Take?

We have found no information regarding the proportion of cases settled after being brought to Court.  However, the fact that the losing party does not, practically, bear the other party’s entire costs is not a favourable element to settlement, which may be the reason why, practically, lots of lawyers, once the first writ of summons has been exchanged, will not try to reach a settlement unless their client’s case is very weak.

Most of the decisions of first instance courts can be appealed.  
However, by exception some decisions cannot be appealed :

· the decisions of the Juridiction de Proximite
;
· some decisions of the Tribunal d’Instance, Tribunal de Grande Instance, and the Commercial Court when the claims are below €4,000
;
In any case, the decision can be brought before the Cour de Cassation.
The Courts of appeal are not bound by the findings of fact at first instance.

According to a study published in 2007
 by the Ministry of Justice, the percentage of cases appealed in 2005 are the following:

(
Tribunaux d’instance: 4.4% ;
(
Tribunaux de Grande Instance: 12.4% ;
(
Conseil de Prud’hommes: 62.5% ;
(
Tribunaux de commerce : 14.4%.
The costs of an appeal are similar to first instance, except for the costs of avoués which only occur on appeal. 
What Reforms Can Be Recommended?

The most expensive cost in civil litigation in France is the lawyer’s fees.  These fees include 20.6% VAT which considerably increases the costs. The system is unfair when the litigation is between an individual and a company, as the company may reclaim the amount of VAT but the individual cannot.
CASE STUDIES

Small claim: repayment to a consumer of €200 price paid for product not delivered.

The claimant introduces the case before the Juridiction de Proximité.  
He does not appoint a lawyer (not mandatory).  
Claimant wins

The seller is not able to evidence the delivery of the products.  The seller is condemned to pay €200.  No dépens shall be paid (No Court fee).  No lawyer fees (or other professional) shall be paid.  If the claimant evidences that he has suffered damages linked to the absence of delivery, the defendant may also be ordered to pay damages over the damages suffered by the claimant. 

Defendant wins
The claimant is able to evidence the fact that the product has been delivered (e.g. signature of a receipt by the claimant).  No dépens shall be paid (no legal fees and no expert has been designated).  If the defendant has appointed a lawyer and evidences that this appointment was necessary, the claimant may be ordered to pay the fee (average €800- €1,500).
Family claim: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

Divorce commonly agreed
With a common lawyer (the parties may decide to appoint a single lawyer)
If there is no major difficulty and if the couple agrees about all the consequences of the divorce (the estate being very limited and the income average), the costs will only consist of the lawyer’s fee of approximately €2,000 to €3,000.

If each party appoints his own lawyer
If two lawyers are appointed in a commonly agreed divorce proceeding, it means that discussions arise regarding the amount of a possible compensation (“prestation compensatoire”) to be paid by the husband to his wife or the amount of the alimony to be paid, or on the value of the real estate.  Each lawyer shall then agree on his fees with the party having appointed him.  The costs for each lawyer fees will be approximately between €2,000 and €4,000.

As the wife has no income, the husband pays the fees of her lawyer (a provision will be introduced in the divorce agreement regarding the payment of the legal fees and who bears these costs).

Other divorces

When the divorce is not commonly agreed, each party appoints its own lawyer.  The duration of the proceedings will depend on whether the parties reach an agreement during the course of the proceeding.

The fees may consist of:

· a fixed fee which could be between €4,500 and 6,000 for each party (the husband will eventually pay the fee for his wife’s lawyer);

· an hourly rate capped in consideration of the amount of the claim;

· a fixed fee plus a complementary fee (this option shall apply to the wife’s lawyer as the wife may receive a variable compensation (prestation compensatoire)).

RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car is €6,000.
The claim will be brought before the Tribunal d’Instance.  The appointment of a lawyer is not mandatory.  However, the parties will usually appoint a lawyer and agree with him on a fixed fee, which may comprise between €1,000 and €3,000.  The appointment of an expert will usually not be necessary.

Claimant wins
The defendant will be ordered to pay damages amounting to the costs of repair and replacement (€6,000).  If the claimant evidences that he has suffered other damages (eg. moral damages, the defendant may be ordered to pay further damages.  The defendant may also be ordered to pay part of the claimant’s lawyer fees, generally between  €1,000 and  €2,000.

Defendant wins

The defendant is found not responsible for the traffic accident collision, he will not be ordered to pay damages to the claimant.  The claimant may be ordered to pay the fee, but the fee will rarely cover the global costs of the defendant’s lawyer.  The claimant may be ordered to pay €1,000 to €2,000 depending on his financial situation and on his good or bad faith during the trial.  

Employment: wrongful loss of employment by a middle-ranging manager (eg. salary €50,000 pa).
The employee shall introduce a claim before the Conseil de Prud’hommes.  No costs of proceeding shall be due.  The employee may appoint a lawyer.  It is not mandatory to appoint a lawyer before the Conseil de Prud’homme but about 70% of the employees will appoint a lawyer (10% will go to the Court and 20% will go to the employees’ representative).  Most of the employers (about 95%) will appoint a lawyer.

The lawyer’s fees may be fixed (between €2,000 and €6,000).  More often, lawyers appointed by employees will be paid a fixed fee of €1,000 plus 8% to 10% of the results.

The employer’s costs will be increased by the damages it may be ordered to pay to the employee.  The damages will usually amount to six months' salary if the employee has been with the firm for more than two years and if the company has more than eleven employees.  Depending on the age of the employee and the duration of his employment with the firm, the employee will usually be entitled to six to eighteen months salary.

The loosing party shall not obtain any dépens as the appointment of a lawyer is not mandatory.

Pursuant to Article 700 of the CPC, the loosing party may be ordered to pay the fees.  Generally, the amount of fees the parties may be ordered to pay or recover does not exceed €500 to €1,000.

Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged twenty-five on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

The claim will be brought before the Tribunal de Grande Instance.  
The appointment of a lawyer is mandatory.  The fee of the claimant’s lawyer will usually be calculated on the basis of the lawyer’s hourly rate, or will be a fixed sum plus 8% to 10% of the result of the claim.  It may be comprised between €30,000 to €70,000.

The fee of the defendant’s lawyer will also usually be calculated on the basis of his hourly rate but could also consist of a fixed fee plus a percentage of the result.  It may also be comprised between €30,000 and €70,000.

It is very likely that the judge will appoint an expert to establish whether there is a direct link between the doctor’s error and the damage suffered by the claimant.  The judge who orders the expert, or the judge entrusted with the supervision, will fix (at the time of nomination of the expert, or as soon as possible) the amount of the retainer fee to be put on account for the payment of the expert, as near as possible to the foreseeable final payment.  He will specify the party, or parties, who must deposit the retainer fee at the clerk’s office of the court within the time-limit that he sets.  If several parties are designated, he will state the share each of the parties must deposit.  He will adjust, if necessary, the instalments specified in the deposit order.

After the minutes have been filed, the judge will fix the payment of the expert according to the steps taken, the respect of the given time-limit and the quality of the work furnished.  He will allow the expert to be paid up to the amount of the sums deposited at the clerk’s office.  He will order, as the case may be, either; the payment of additional sums due to the expert by specifying the party or parties who must pay, or the restitution of the excess from the deposited sums.  Where the judge plans to fix the payment to the expert at an amount lower than the amount requested, he must first invite the expert to submit his comments.  The judge may deliver to the expert, upon his request, a writ of execution.

Expert fees vary depending on their specialties.  Fees are, on average, €60 and €100 per hour.
  The judge will fix the fee according to the time the expert spends on the matter.

Claimant wins
The Court will order the defendant to pay damages covering (i) the claimant’s inability to work; and (ii) the fact that he will need full time assistance to walk throughout his future; and (iii) moral damages (loss of chance to get married and have kids).  The defendant may be ordered to pay up to €1,500,000 in damages.

The defendant should also be ordered to pay the dépens, ie. expert’s fee.

Eventually the defendant may be ordered to pay the fee, which depending on the circumstances, may be up to €5,000.

Defendant wins
The claimant should be ordered to pay the dépens and may be ordered to pay the fee which will more likely be limited to €3,000.

SME: small company claim for unpaid debt of €8,000.

If the defendant is a civil person, the case will be introduced before the Tribunal d’Instance.  If the defendant is a commercial person, the case will be brought before the Commercial Court.  In any case, the appointment of a lawyer is not mandatory.  However, the parties may appoint a lawyer and agree with him a fixed fee (which should be between €2,000 and €3,000).  The designation of an expert is unlikely for this type of case.

Claimant wins
The defendant should be ordered to pay the amount of the unpaid debt, i.e. €8,000 and if further damages were evidenced, the amount of these damages.  The defendant will have no depens to pay but may be ordered by the judge to pay the fee (between €1,000 and € 1,500).

Defendant wins
The claimant should be ordered to pay him the fee (€1,000 to €1,500) depending on its financial situation and on his good or bad faith.

Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

The case will be brought before the Commercial Court and it is unlikely the parties will not appoint a lawyer.  An hourly rate fee may be agreed.  The lawyer and their client may also agree a fixed sum and a complementary fee depending on the result of the trial.

As the breach is substantial and complex, the parties may appoint experts to provide their opinion to court.  The costs of their expertise will depend on the work to be performed, their reputation and the agreement with each party. 

However, in order to lower the costs, the parties may choose not to appoint their own expert but to ask the judge to appoint an independent expert.  Should the judge agree with the appointment of an expert, he will order one of the parties (usually the one who asked for the designation) to make an advance payment of the expert’s fee.  Decree TBC determines the expert’s fee.

If the claimant wins, the defendant will be ordered to pay damages for the cost to replace the machine and the loss of profit suffered by the claimant (ie. €7 million).  The defendant will also be ordered to pay the “depens”, i.e. the cost of the expert designated by the judge.  The defendant may also be ordered to pay part of the lawyer’s fees, usually no more than €4,000.

Injunction – consumer: against neighbour to stop noise.

The claimant will introduce the case before the Juridiction de Proximité.  He is will not pay any Court fee.

The appointment of a lawyer is not mandatory and the parties are unlikely to appoint a lawyer for this kind of case.  However, assuming the parties decide to appoint a lawyer, it is likely the fee will be fixed between €2,000 and €4,000.

Normally, no expert will be appointed.  Witness statements may be produced but the witnesses should not be called during the hearing and should not receive any indemnity for journey or accommodation.

Claimant wins
The defendant may be ordered to pay damages covering the moral damages suffered by the claimant.  The amount of damages will depend on the prejudice suffered by the plaintiff.  The defendant may also be ordered to pay the fee, which should be between €1,000 and €2,000.

Defendant wins
If he provides he has appointed a lawyer, he may recover the fee, which should be comprised between €1,000 and €2,000.

Injunction – commercial: counterfeiting between two substantial companies owning similar trademarks.

The case will be brought before the Commercial Court, or the Tribunal de Grande Instance if the trademark which the action is based on is a European trademark. 
The parties will appoint a lawyer. It is likely that the fee will be hourly rated. The lawyer and the client may also agree on a complementary fee depending on the results of the trial. No expert will be appointed. 
Assuming that the trademark will not be questioned on validity grounds, and that the marked products are identical, the debate will focus on the likelihood of confusion between the two trademarks. 
Claimant wins

The Court settles that the defendant is liable for having infringed the trademark rights of the claimant in respect of the litigious product.

The Court will:
· Enjoin the defendant, subject to a fine which will be comprised between € 1,000 to € 6,000 per observed breach or per day, to import, hold, offer for sale or sell in France the infringing good forming the subject matter of this judgment;
· Order the seizure or destruction of any infringing products, documents or media, including on the Internet, in any such places where such products, documents or media are located;
· Order the defendant to pay damages to the trademark owner. The amount of the damages will depend on the prejudice suffered by the plaintiff (e.g. € 400,000);
· If the infringed trademark is notorious the Court may order the publication of the decision to be entered in three newspapers selected by the plaintiffs at the defendant’s expense, with a limit of € 3,000 excluding VAT per publication;

· Order the defendant to pay the dépens and part of the lawyer fee, usually no more than € 5,000.

Defendant wins

The Court settles that the two trademarks are not similar, and that, as a consequence the claimant’s action is dismissed.

The claimant may be ordered to pay the dépens and/or part of the lawyer’s fee within the same above mentioned limits.
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