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A. General introduction into the German civil litigation cost system
1. Overview of relevant regulations
The basic rule of the German cost system is the principle that the loser of the litigation pays all costs and fees incurred by the winner (sec. 91 and 788 German Code of Civil Procedure) and that any discretionary fee shifting by the court is excluded.  In addition, the German system is based on a highly regulated framework of legal provisions on costs which mainly provide for fixed tariffs.  Especially lawyers are lawyers are remunerated by fixed tariffs which are fully reimbursed by the adverse party if the latter loses the litigation.  However, the German system is currently evolving.  Lawyers and their clients are allowed to conclude agreements on fees and this practice has broadened during the last decade.  The German Constitutional Court recently permitted contingency fee arrangements in order to improve access to justice (especially to foreign parties).  Despite these developments, the German system is still largely based on the regulated legal framework on costs and fees which is deeply rooted in its legal culture and tradition.
In the highly regulated German civil litigation cost system several laws, governing detachable parts of the system, interact: the Gerichtskostengesetz (GKG – Court Charges Act), the Zivilprozessordnung (ZPO – Civil Procedure Code), the Rechtsanwaltsvergütungsgesetz (RVG – Attorney Remuneration Act), the Justizvergütungs- und Entschädigungsgesetz (JVEG – Judicial Remuneration and Compensation Act, governing the remuneration for experts and translators as well as the compensation for lay judges, witnesses of fact, parties (sec. 91 (1) ZPO) and some other persons that may be subject of procedural orders), the Kostenordnung (KostO – Cost Code) and the Gerichtsvollzieherkostengesetz (GvKostG – Bailiff Charges Act).  In addition some other civil procedure laws contain cost provisions for proceedings concerning special claims such as non-contentious proceedings, patent proceedings and proceedings in front of labor courts.
Proceedings in family matters will be subject to separate (new) procedural laws as of Sept. 1st 2009.
 Court costs in family matters will then be governed by the Gesetz über Gerichtskosten in Familiensachen (FamGKG – Family Matters Court Charges Act).  GKG and KostO will no longer be applicable in family matters.
2. How the major relevant civil litigation cost regulations interact
To understand the German civil litigation cost system it is very important to know, which part of the entire topic of costs is governed by which law.

Cost laws generally have to answer five basic questions:  (1) Who has to pay (a) initially and (b) ultimately?  (2) When? (3) For what?  (4) How much?  (5) And what if a party is unable to afford any procedural costs?

Concerning the interaction of cost laws, there are no major discrepancies between proceedings leading to a judgment (Erkenntnisverfahren), enforcement proceedings (Vollstreckungsverfahren) and provisional measures (einstweilige Maßnahmen).  While all these proceedings entail separate costs, the determination and allocation of costs always follows the same pattern.  Therefore the subsequent information should be sufficient to convey an idea of the complex interaction between the different laws in all these types of proceedings.  In proceedings concerning some special claims, special cost provisions may apply.
(1) Cost debtors are determined by sec. 22-33 GKG (court charges and expenses, remuneration of experts and translators
) or contractual obligation (extrajudicial costs).

(1 a) Initial debtor is the person that filed the proceeding or motion (sec. 22 (1) GKG – court and other official charges) or that is bound by contractual obligation (extrajudicial costs).
(1b) The ultimate cost burden is imposed on the losing party to the extent it has lost, sec. 91 (1) and 788 (1)
 ZPO.  Provisions dealing with the final allocation of costs among the parties, are contained in sec. 91-101 ZPO.  Costs that ultimately have to be borne by the party that has not initially incurred them have to be reimbursed to the other party, sec. 91 (1) ZPO.  The loser is not only debtor of the costs to his opponent but also to the court (sec. 29 GKG).
(2) There are maturity provisions in all major cost laws (sec. 6 GVG, sec. 8 RVG).  However, for most costs advance payments are necessary (court charges (first instance) and expenses
, cf. sec. 12, 17 GKG
) or admissible (attorney remuneration, cf. sec. 9 RVG) if necessary upon request of the court (witnesses of fact and court appointed experts, cf. sec. 379, 402 ZPO).  Reimbursement will only take place after independent proceedings on the taxation of costs governed by sec. 103-107 ZPO.
(3) Cost items are regulated in appendix 1 to the GKG (court charges and expenses), appendix 1 to the RVG (attorney remuneration and expenses), appendix 1 to the FamFG (family matters) and the JVEG (remuneration and expenses of experts and translators, compensation of witnesses of fact).
(4) The amount owed is mainly based on the value in dispute as far as court charges (cf. sec. 3 GKG) and attorney remuneration (cf. sec. 2 RVG) are concerned.  The overall calculation consists of three steps:

· Assessment of the value in dispute according to the relevant provisions,

· Allocation of the value in dispute to the corresponding tariff,

· Application of multipliers for incurred cost items as stated in relevant provisions.

The most important provisions on the value in dispute are sec. 39-65 GKG.  For the remuneration of attorneys sec. 23, 32, 33 RVG refer to the GKG.  Subsidiarily, sec. 3-9 ZPO apply, cf. sec. 48 GKG.  Attorney remuneration may be subject to differing contractual agreements, sec. 3a RVG.  Expenses are usually rated as fixed amounts for certain items.  Provisions on expenses of courts and attorneys are detailed in the GKG and the RVG, especially in their respective appendices.  Experts and translators are paid on an hourly basis (sec. 8 (1), 9 JVEG) and receive reimbursement of their expenses (sec. 8 (1), 5, 6, 7, 12 JVEG).  Witnesses of fact are compensated pursuant to sec. 19 JVEG.
(5) Legal Aid is available pursuant to sec. 114-127a ZPO and sec. 76-78 FamFG.

3. Court decisions on costs

In contentious proceedings, courts decide on the allocation of costs among the parties together with the decision on the material claim, cf. sec. 308 (2) ZPO (Kostengrundent-scheidung
).  The taxation of costs however is determined in separate proceedings, sec. 103-107 ZPO (Kostenfestsetzungsverfahren).
4. Abbreviations and translations

[image: image2.emf]Abbreviation Full Term Translation

BGH Bundesgerichtshof Federal Court of Justice

BVerfG Bundesverfassungsgericht Federal Constitutional Court

FamGKG Gesetz über Gerichtskosten in Familiensachen Family Matters Court Charges Act

GG Grundgesetz Federal Consitution (Basic Law)

GKG Gerichtskostengesetz Court Charges Act

GvKostG Gerichtsvollzieherkostengesetz Bailiff Charges Act

JVEG Justizvergütungs- und Entschädigungsgesetz

Judicial Remuneration and 

Compensation Act

KostO Kostenordnung Cost Code

LEI Rechtsschutzversicherung Legal Expenses Insurance

RVG Rechtsanwaltsvergütungsgesetz Attorney Remuneration Act

ZPO Zivilprozessordnung Civil Procedure Code


B. Questionnaire, questions 
(not to be answered by scholars)

C. Questions for Scholars I
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?
1. Historical context of major German litigation cost provisions
The five most prominent cost laws
 or their respective predecessors (GKG, sec. 91-127a ZPO, RVG
, JVEG
, GvKostG
) were enacted together with Germany’s most important civil procedure laws
 on October 1st 1877.
  Their original structure forms until today the basic framework of the German civil litigation cost system.
  Introduced in 1935, the cost law governing costs of Non-Contentious Proceedings
, the Kostenordnung (KostO – Cost Code), is the only major cost codification that was enacted significantly later than the respective procedural laws.  All cost laws have, while retaining their basic structure, been subject to significant adjustments.
The German civil litigation cost system – implementing a liberal 19th century agenda
 – has always put its emphasis on the equal availability of civil justice to everybody regardless of social status.
  It is thus intended to promote the rule of law in order to facilitate economic activity for everybody.  Therefore, some integral parts of the cost system have been remarkably constant ever since 1877.  Especially the ZPO provisions on the division of costs among parties in contentious civil litigation have almost entirely kept their original wording.
  Also, from the very beginning on, there have been provisions on legal aid (originally known as Armenhilfe – pauper relief)
 and the remuneration of attorneys.
More structural changes have been made to the categories of costs calculated separately.  E.g. the GVG used to have a separate charge for the taking of evidence in civil matters (sec. 18 No. 2 GVG 1878)
 that has later been integrated into the general proceedings charge (judgment charge).

The perhaps most contentious and most visibly changed part of the original system is the regulation of the remuneration of attorneys.  The relevant law (RVG) was completely remodelled and renamed twice.  However, the provisions always reflected and do so until today that attorneys are traditionally perceived to be a public institution that is not only devoted to the interests of its clients but also to the promotion of the administration of justice.
2. Basic principles of the German civil litigation cost system
The German civil litigation cost system is designed to provide equal access to quality justice at costs reasonable enough that no claimant shall refrain from pursuing his right just because of the litigation costs.  This approach is not merely a logical implication of the existence of substantive private law which would be largely ineffective without the general availability of either private or public enforcement.  It is also a consequence of the constitutional guarantee
 of free access to justice, articles 2 (1), 20, 3 GG.
  The relevant cost laws try to achieve that aim by adhering to the following basic principles:

2.1. High level of regulation
A high level of regulation
 for all types of costs incurred in civil litigation that have to be paid for by the parties is supposed to deliver a high predictability of costs for any proceeding.  Parties are to be provided enough prior information on the costs to enable them to make a reasoned decision on the merits of the case when they consider initiating court proceedings.
2.2. Fee shifting

The losing party – to the extent of its loss – has to bear all statutory costs of the litigation, including the opponents necessary costs, sec. 91 (1), 92 ZPO (“loser pays” rule
 and indemnity principle).  The rule is supposed to allow a claimant to base his or her decision on initiating court proceedings primarily on the probability of a positive result.  The claimant shall not fear having to pay for achieving vindication of a valid claim.  As the outcome is largely dependant on substantive law, the rule picks up the general procedural aim
 of implementing substantive law.  Parties shall be encouraged to bring forward claims they believe to be valid and discouraged from pursuing claims they believe or know to be invalid.  Thus, the rule is also intended to promote the efficient use of courts.

The considerable financial risks for the losing party are mitigated by the fact that effectively only statutory costs of the prevailing party are necessary and thus have to be reimbursed (e.g. negotiated and higher lawyer fees are not necessary pursuant to sec. 91 (1) ZPO).  This is at the same time an incentive for both parties to be restrictive on negotiating higher remuneration.

If the proceedings pass through several instances, under the German fee shifting rules the party losing on the highest instance has to cover the costs of the litigation in all instances, regardless whether it prevailed on a lower level.
2.3. Court charges and statutory lawyer fees are calculated on the amount in dispute (hereinafter: amount in dispute based costs)
Tying court charges and statutory lawyer fees to the amount in dispute is supposed to put the costs in relation to the economic value of the claim rather than the actual costs of the work performed by courts and attorneys.  This intends to promote both the predictability of costs and the pursuit of small claims.
2.4. Amount in dispute based costs are to subsidize the pursuit of small claims and claims brought forward with legal aid – cross-subsidisation

The costs of the pursuit of small claims would in many cases be considerably higher than their face value if costs were calculated on the actual work performed by courts and attorneys.  To avoid this major impediment to the pursuit of small claims, amount in dispute based costs are designed to subsidise small claims proceedings.
  Whereas costs for small claims proceedings may not cover the actual costs, costs for proceedings concerning larger claims are designed to – in comparison – overcompensate both courts and attorneys for the work they actually perform in these cases.
  This principle of cross-subsidisation has been characteristic of both German court charges and attorney remuneration from the very beginning.

In addition, proceedings on larger claims are not only to subsidize smaller claims but also legal aid cases. In legal aid cases, which attorneys are obliged to accept (sec. 48 BRAO – Federal Attorney Code), attorney remuneration is reduced in comparison to other cases, cf. sec. 49 RVG.
2.5. Minimum attorney fees in judicial proceedings
In civil litigation, attorneys are not allowed to work for less than the statutory fee, sec. 49b (1) BRAO, 4 (1) RVG.
 This regulation is to protect the system of cross subsidisation and based in the traditional German perception of the lawyers being bound to promote the administration of justice.  It is perceived that “quality has a certain price tag”.
3. Civil procedure laws and costs
As advance payments for court actions regularly have to be made according to the burden of proof
, rules allocating such burdens have significant impact on a party’s obligation to make such payments. Along with the advance payment, the party endures interest disadvantage and other fiscal drawbacks.

The German provisions on the legal force of judgments (especially sec. 322 (1) ZPO) enable claimants to demand only a certain portion of the full value of the claim without losing the possibility to pursue the remaining value of the claim in court later.
4. Substantive law and costs
Substantive law claims against the losing party may cover costs not covered by the reimbursement obligation pursuant to sec 91 (1) ZPO (e.g. financing costs that are not accepted as necessary).
 
5. Impact on funding civil proceedings
In Germany, 90% of funds for civil procedure costs emanate from three sources:

(1)
Self-financing of the client (47%),
(2)
Legal Expenses Insurance (LEI) (35%) – approximately 43 % of the German population hold a LEI policy
,

(3)
Legal aid (8%).

Consequently, other sources of financing, such as lawyers, commercial lenders or other professional investors are in comparison of minor relevance.
 However, with the loosening of the strict ban on contingency fees, including quota litis, the relevance of such funding instruments may increase.

Concerning the impact of substantive law and civil procedure law on funding resources, the following statements assume that such impact could only be of monetary nature: Civil procedure or substantive law could contain provisions that lead to the conclusion that some resources are financially more attractive funding alternatives than others.
5.1. Self-financing of the client

Interest disadvantage incurred due to the necessity of advance payments by the prevailing party cannot be claimed from the losing party under sec. 91 (1) ZPO, sec. 5 (4) GKG.
 Compensation of interest disadvantage may however be contained in substantive law claims of the winning party.
 Other than that neither substantive law nor civil procedure law contains any provisions with remarkable negative effect on self-financing.
5.2. Legal Expenses Insurance

Legal Expenses Insurance is largely affected by statutory definition of litigation costs because such definition ensures computable cost risks that match the actual expenses of the insured – a precondition to a good pricing and the attractiveness of policies.  Germany traditionally has comparatively predictable costs and has therefore been a stronghold of LEI
.  However, the latest large reform of statutory attorney remuneration has apparently toppled many insurers’ calculations and thus unsettled the market.

Substantive law does not put any strain on the use of LEI.  However LEI is not available for coverage of all types of claims (e.g. certain family law and law of succession claims
), probably for actuarial reasons.

The procedural possibility of claiming only a certain portion of the full value of the claim (Teilklage
) may oblige the claimant to reduce costs by doing so.

5.3. Legal aid

Legal aid bears several structural risks for the parties using it.  Firstly, costs of the opponent are not covered.  In case of a loss, the losing party, notwithstanding its financial strain, is liable for the necessary costs of the prevailing party, cf. sec. 91 (1), 123 ZPO, sec. 76 (1) FamFG.
Secondly, legal aid work is less attractive for lawyers as their statutory compensation is significantly reduced in these cases, cf. sec. 49 RVG.  As cross-subsidisation is losing its effectiveness, lawyers may be inclined not to put enough effort in legal aid cases despite their obligation to accept them, cf. sec. 48 BRAO. 
Then, legal aid generally requires at least limited repayment efforts of the recipient, cf. sec. 114, 115, 120 ZPO.
Finally, the procedural possibility of claiming only a certain portion of the full value of the claim (Teilklage
) may oblige the claimant to reduce costs by doing so.

5.4. Loans or grants

As sec. 91 (1) ZPO does not cover any interest disadvantage
, interest paid for commercial financing of proceedings is also not necessary under that provision and thus not recoverable from the losing party.
  Yet, loan financing is also facilitated by the “loser pays” rule as the reimbursement of the winning party’s necessary costs decreases financial risks and correspondingly eases the burden of repayment.
Loan based financing may be attractive to some commercial claimants, seeking to avoid impact of advance payments on their solvency.

5.5. Funding from lawyer or investor without a repayment obligation in the case of a loss
Because of the nature of investor funding and the typical content of such contracts
, the scope of claims which can be investor financed is limited
.  E.g. only monetary claims exceeding a certain face value and having a creditworthy debtor are meeting investors’ conditions.  One of the most prominent cases currently in court is concerning a claim of at least EUR 114 million
 against an alleged cartel of cement producers.  A Belgian firm specialised on cartel litigation bought the claims from large cement buyers.

Investor funding can also increase cost risks as denials are fairly common and the negotiations on the possibility of such funding may incur costs.

In Germany the “loser pays” rule negatively affects investor funding as it heightens the financial risk for the investor covering all costs of the litigation.  Simultaneously, the limited recoverability of the prevailing party’s costs renders these risks at least fairly calculable.  When lawyers receive only statutory amount in dispute based remuneration, financing costs may be reduced because of no need to prevent excessive billing.

The limited permissibility to negotiate contingency fees (cf. sec. 4a RVG) considerably limits the ability of lawyers to offer funding to their clients.
However, investor funding may be attractive to some commercial claimants, seeking to avoid impact of advance payments on their solvency and or balance sheet.
 Positive effects on the balance sheet are a consequence of the investor taking the full cost risk of the litigation.
D. Questions for Scholars II
b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could the position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

1. Critical review of the basic objectives of the German civil litigation cost system

In general, the German civil litigation cost system provides for comparatively economic yet effective high quality justice: Litigation costs on average account for only 14.4 % (11.8 % in 2008
) of the value in dispute leaving Germany among the most cost efficient countries in Europe.

1.1. High level of regulation
The high level of regulation in the German litigation cost system renders cost risks fairly calculable. Only the costs of presenting evidence – although they are also regulated –cannot be calculated easily in cases involving complex factual questions. In some cases, statutory costs may be not rewarding enough to receive sophisticated advice. Then, parties have to negotiate higher remuneration at their own expense as such higher remuneration is not recoverable.
1.2. Fee shifting
The German fee shifting system with virtually no discretion for the court is an effective deterrent for lawsuits with a low or no probability of success which are just brought forward to put cost pressure on the opponent. It also promotes the access to justice for valid claims as there are little or no costs incurred for their vindication. In conclusion, fee shifting is a very valuable component of the German litigation cost structure that should be maintained.

It has to be conceded, however, that effective fee shifting is highly dependant on the existence of a high level of regulation.  Only standardised remuneration that has at least some impact in reality enables the pursuit of the above mentioned objectives:  If costs were in reality much higher than the statutory level, the positive effects of fee shifting would be blurred.  If there was no limitation for reimbursement, strong parties could try to intimidate their opponent by incurring immense costs.
1.3. Amount in dispute based statutory costs
Amount in dispute based statutory costs may in some cases constitute no or little incentive to put adequate efforts into a case. If you earn the same no matter how much you work on the case, you will be less inclined to do more even if the merits of the case require more efforts.  Yet, if the lawyer expects or hopes for a lasting relationship with a client, this lack of monetary incentive will be mitigated.
On the other hand there are positive effects to mention. Amount in dispute based costs deter parties from claiming too much as long as the EUR 30 million threshold (sec. 39 (2) GKG, 22 (2) RVG) is not crossed.
 For claiming too much, one would be held liable for the costs of the litigation to the extent one has lost, i.e. claimed too much. Additionally, with the remuneration being irrespective of the actual workload, there is no incentive for lawyers to accumulate (unjustified) billable hours.
1.4. Cross-subsidisation

The specialisation of attorneys and law firms has proved to be a considerable strain on the principle of cross subsidisation with regard to attorney remuneration.  Still, according to a review conducted among 1,000 lawyers, around 45% were of the opinion that cross-subsidisation works in their practice, whereas 49% indicated it does not.  Smaller and less specialised law firms with fewer commercial matters are paying the toll for larger specialised firms with more commercial matters.  This imbalance is exacerbated for the smaller firms by the fact that they usually cannot compensate for their loss by higher negotiated fees as their clients are usually unable or unwilling to afford such higher fees.
  In conclusion the principle of cross subsidisation has not become entirely obsolete but has considerably lost momentum due to the development of a much stronger specialisation among lawyers.  As this development will most probably continue, so will its effect on cross-subsidisation.

Still, with regard to court charges, the principle of cross-subsidisation remains intact as the state is the beneficiary of all such revenues.

1.5. Minimum attorney fees

The purpose of protecting cross subsidisation via minimum fees is losing its credibility as the actual practice of lawyers and law firms is less diversified than it used to be (see above 1.4.).  Therefore, it is estimated that despite the interdiction, some attorneys offer their advice in civil litigation for less than the statutory fees in order to gain competitive advantage.  If such practice should prove to be widespread, it will add to the pressure on minimum fees.  Minimum fees are also considered as an impediment to free competition by the European Commission.

2. Unresolved or contentious issues

For a long period of time, contingency fees were debated intensely in Germany.  Traditionally, they were not allowed at all under German lawyers’ remuneration laws. In 2006 though, the Bundesverfassungsgericht (BVerfG – Federal Constitutional Court) ruled that the ban on contingency fees was partially not in accordance with the German Constitution (Grundgesetz).

  The constitutional guarantee of access to justice would require the ban to allow for exceptions in cases in which parties could be deterred from pursuing their rights unless they had the possibility to negotiate a contingency fee. With very reluctant changes to the RVG, effective since July 1st 2008, the legislation tried to implement the standards demanded by the BVerfG.  Still, the regulation on contingency fees is criticised for both its consequences
 and its reach
.  Some critics fear contingency fees as an additional step towards an Americanisation
 of German (and or continental European) law.

As the principle of cross subsidisation – with regard to attorney remuneration – is losing its factual basis and justification (see above 1.4.), pressure to change the system may eventually evolve.  Finding adequate remuneration structures for small claims that still allow for quality service to the respective clients will be a major challenge.
3. General trends in the German civil litigation cost system

Deregulation could probably be perceived as a general trend in the regulation of attorney remuneration.  Yet, it is unclear whether there is any economic advantage as German civil litigation costs are relatively low even in comparison to less or unregulated markets.
  In addition, deregulation efforts have to take into account, that deregulation may entail cost transparency disadvantages.

Despite general deregulation efforts, there is strong support to keep the full fee shifting to the extent a party wins and leave courts without any discretion with regard to cost decisions.

4. Likely future Reforms

The German legislation is considering various changes to the cost law system in a process ongoing for years that Germany’s present Federal Minister of Justice Brigitte Zypries called the “cost structure reform” in 2003.
  The process has already produced the RVG and the FamGKG.  Of the currently considered propositions, two may be worth to be presented:
Firstly, some states would like to reduce their spending on legal aid and have thus introduced federal legislation in 2006 that would overhaul legal aid from the spending perspective.
  But since the law faced considerable concerns in a 2007 parliamentary discussion
 the process seems to be stalled.
  Indeed, the proposition may not adequately observe constitutional rights guaranteeing equal access to justice
 and article 47 (3) of the Charter of Fundamental Rights of the European Union
.  Additionally, the purpose of reducing costs appears questionable as Germany – despite considerable spending increases
 – is already among the countries spending comparatively little money on legal aid.
  It appears too easy to explain this finding by just referring to the comparatively low average litigation costs in Germany.
  Yet, the broad availability of LEI may also offer part of an explanation.  Also, legal aid work offers only reduced remuneration for attorneys, giving them a strong incentive to look for every viable way to advise clients a different funding source.  Thus, the reduction should already be an effective means to limit legal aid spending.  In conclusion, there may currently be a lack of discussion on the aspect of access to justice.

Secondly, legislation was introduced that would extend the requirement of advance payment of court costs to appeal proceedings.
  Obviously, states have to write off significant amounts of court charges receivables and incur high costs for the enforcement of such receivables.
  As the requirement of advance payments for the first instance is commonly not perceived to be an inadequate restriction of the constitutional guarantee of access to justice, there seems to be no valid reason against the extension of the requirement to appeal proceedings.  In fact, the proposal seems to aim at a reasonable protection of state fiscal interests. Legal aid recipients are not negatively affected because they do not have to make advance payments, sec. 14 No. 1 GKG.
Although there is no new legislation proposed on contingency fees currently, the topic may eventually emerge again with the first cases of the current regulation coming to the courts. Legislators, in accordance with their aim to reduce expenses on legal aid, may try to use contingency fees as a facilitator for commercial financing thus allowing for the reduction of legal aid in some cases.
 However, as most legal aid cases involve low values in dispute or concern family matters
, they hardly qualify for commercial financing to any extent that would permit a significant reduction of legal aid expenses.
5. Predictability of costs

As already indicated several times, thanks to the high level of regulation, Germany has a comparatively high predictability of civil litigation costs which is perceived and marketed as a strong advantage of the German litigation structure
. Nevertheless, there are two factors that may considerably lower the predictability in certain cases: Firstly, for very complex or sophisticated cases, it may be hard to find a lawyer accepting just the workload independent statutory remuneration. Secondly, such cases may also require extensive gathering of evidence, including the use of expensive (court appointed and or party) experts. Although the remuneration of court appointed experts is also regulated, costs are hardly predictable as experts are paid on an hourly basis according to their actual workload.
6. Proportionality of costs

The cost reimbursement provisions in sec. 91 et seq. ZPO only demand the necessity, not the proportionality of costs as a prerequisite to reimbursement (see above Fehler! Verweisquelle konnte nicht gefunden werden.. for the fee shifting principle).  While this means that there is no proportionality on the individual level, amount in dispute based costs introduce a certain typified proportionality on the general level.  Significant disproportionalities may therefore usually arise only from extensive evidence gathering.

To parties pursuing their rights, this is a certain advantage as they do not have to fear a sometimes hardly predictable decision on the individual proportionality of the costs incurred.  Therefore, claimants in Germany may sometimes prefer national proceedings to the European small claims procedure that requires proportionality on an individual basis, cf. article 16 of Regulation (EC) No. 861/2007.

7. Importance of settlement – statistical data
The following statistical data will show the proportion of disputes resolved in German courts by settlement in comparison to all disputes resolved (2007 data):
Lower Regional Courts – first instance (Amtsgerichte)
:

Total No. of resolved disputes:
1,276,426

Disputes resolved by settlement:
   181,762

Settlement share:


     14.2 %

Regional Courts – first instance (Landgerichte)

Total No. of resolved disputes:
   377,779

Disputes resolved by settlement:
     90,102

Settlement share:


     23.9 %

Regional Courts – second instance (Landgerichte)

Total No. of resolved disputes:
     61,357

Disputes resolved by settlement:
       7,442

Settlement share:


     12.1 %

Higher Regional Courts (Oberlandesgerichte)

Total No. of resolved disputes:
     54,184
Disputes resolved by settlement:
       9,187
Settlement share:


     17.0 %

The proportion of disputes resolved by settlement has continually risen over past years. At the same time, judges have extended their use of mediation techniques.
8. Settlement incentives in the current German cost structure

There are two major incentives for settlement in the German litigation cost provisions: Firstly, consensual dispositions – among them settlement – lead to considerably lower court charges, cf. appendix 1 to sec. 3 (2) GKG, KV 1211, KV 1222, 1232. Secondly, lawyers receive an additional settlement fee, cf. KV 1000, 1003, 1004 RVG, giving them a very strong incentive to push their clients toward settlement.
E. Conclusion
Summing up, the German civil litigation cost system does not have to fear competitive reviews. Its basic structures and principles (part C.2.) provides for comparatively economic efficient and high quality justice.

Thank you for completing this questionnaire
NOTES
Translation of relevant rules in GVG and ZPO

� Cf. BGBl. 2008-I, p. 2586 et seq.


� Appendix 1 GKG KV 9005.


� The latter for enforcement proceedings.


� Court charges include the remuneration of court appointed translators and experts, cf. KV 9005 of appendix 1 to the GKG.


� In case of the initiation of proceedings sec. 12 (1) GKG does not technically demand an advance payment as payment of the costs is also due under sec. 6 (1) GKG.


� Usually the last part of the decision. An exemplary decision deviding the costs could be: Von den Kosten des Rechtsstreits trägt der Beklagte 4/5 und die Klägerin 1/5 (Of the litigation costs, the respondent bears 4/5 and the claimant 1/5.).


� See general introduction in part � REF _Ref228703801 \r \h � \* MERGEFORMAT �A�.


� Formerly RAGebO and from 1957 until 2004 BRAGO.


� Formerly split in two laws: ZSEG (witnesses of fact and experts) and EhrRiEG (lay judges).


� Formerly GebOGv.


� While cost laws themselves are procedural laws, for purposes of easier distinction between the proceedings and their costs they shall be excluded from that term hereinafter.


� Cf. Hartmann, Kostengesetze20 (1981), Einl I, p. 1 (including the Civil Procedure Code (Zivilprozessordnung – ZPO) and the Court Organisation Law (Gerichtsverfassungsgesetz – GVG).


� Cf. Murray/Stürner, German Civil Justice (2004), p. 30.


� Themselves governed by the Law on Non-Contentious Jurisdiction (Gesetz über die Angelegenheiten der freiwilligen Gerichtsbarkeit – FGG) and the Land Register Act (Grundbuchordnung – GBO), introduced in 1898 (FGG) and 1897 (GBO).


� Cf. Murray/Stürner, German Civil Justice (2004), p. 30.


� Cf. Kissel, 125 Jahre Reichsjustizgesetze, NJW 2004, p. 2872 (2872).


� Cf. Reichsgesetzblatt (RGBl) 1877, p. 83 (98 et seq. – sec. 87 et seq. ZPO)as well as the first major reform, RGBl 1898, 256 (259 et seq.) and compare them to the current wording of sec. 91 et seq. ZPO.


� Cf. sec. 106 et seq. ZPO of 1877, RGBl 1877, p. 83 (101 et seq.).


� RGBl. 1878, p. 141 (144).


� Cf. Hartmann, Kostengesetze20 (1981), GKG, p. 17.


� Cf. BVerfG, December 12, 2006 - 1 BvR 2576/04, BVerfGE 117, p. 163 (186 et seq.); also cf. Brehm in: Stein/Jonas, ZPO22 (2003), vor sec. 1, 287-288, p. 103 et seq.


� Cf. Hartmann in: Baumbach/Lauterbach/Albers/Hartmann, ZPO66 (2008), Grdz § 128, 14, p. 619.


� See above general introduction in part � REF _Ref228703801 \r \h � \* MERGEFORMAT �A�. for he numerous laws on all aspects of civil litigation costs.


� Murray/Stürner, German Civil Justice (2004), p. 341.


� Cf. Hartmann in: Baumbach/Lauterbach/Albers/Hartmann, ZPO66 (2008), Einl III, 9, p. 9.


� Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 406 (406).


� While usually small claims are less complex to pursue and thus also require less work, the work required fort the pursuit of larger claims usually does not increase proportionally to the value in dispute. Rather, the workload usually increases slower than the value in dispute – within the German system leading to different remuneration for an identical workload. This finding is also the reason for the declining design of the amount in dispute based cost structure, cf. sec. 34 GKG, 13 RVG. Hence the subsidies result from a – on average – lower than adequate decline of the costs in comparison to the (typical) actual workload of a rising value in dispute. Cf. Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 406 (406).


� Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 406 (406).


� Also cf. Hartmann, Kostengesetze38 (2008), § 4 RVG, 3, 54 et seq.


� For acts of the court requested by a party cf. sec. 17 GKG, 379, 402 ZPO. For ex officio acts of the court cf. Zimmermann in: Binz/Dörndorfer/Petzold/Zimmermann, GKG, JVEG, sec. 17 GKG 16, 17.


� Cf. Herget in: Zöller, ZPO27 (2009), Vor sec. 91, 11 (p. 365).


� Cf. Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 200 (200).


� Cf. Hommerich/Kilian/Dreske, Statistical Yearbook of the Laywers Profession 2007/ 2008, p. 139.


� It is estimated that commercial financing accounts for less than 1 % of the funding portfolio, cf. Hommerich/Kilian/Wolf, Anwaltsblatt 2007, p.523 (524).


� Cf. Kilian, Anwaltsblatt 2008, p. 236 (239).


� Herget in: Zöller, ZPO27 (2009), sec. 91, 13 (p. 395).


� Cf. Herget in: Zöller, ZPO27 (2009), Vor sec. 91, 11 (p. 365).


� Cf. Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 200 (200).


� Cf. Schons, Anwaltsblatt 2008, p. 523 (523).


� Cf. Buschbell, Anwaltsblatt 2006, 825 (826, 827).


� Cf. Musielak in: Musielak, ZPO6 (2008), sec. 322, 67 et seq.


� Cf. Buschbell, Anwaltsblatt 2006, 825 (827).


� Cf. Musielak in: Musielak, ZPO6 (2008), sec. 322, 67 et seq.


� Cf. Fischer in: Musielak, ZPO6 (2008), sec. 114, 42.


� Herget in: Zöller, ZPO27 (2009), sec. 91, 13 (p. 395).


� OLG Koblenz, January 4, 2006 – 14 W 810/05, NJW-RR 2006, 502.


� Cf. Buschbell, Anwaltsblatt 2006, p. 825 (827).


� Cf. Buschbell, Anwaltsblatt 2006, p. 825 (829).


� Cf. Buschbell, Anwaltsblatt 2006, p. 825 (827); Siebert/Nagata, BRAK-Mitteilungen 2007, p. 49 (50 et seq.).


� The exact amount of the claim was not specified by the claimant. The admissibility of the lawsuit was most recently confirmed by the BGH. Cf. BGH, April 7, 2009 – KZR 42/08 and press release 80/2009, both available on � HYPERLINK "http://www.bundesgerichtshof.de/" ��http://www.bundesgerichtshof.de/� (in German).


� Cf. Buschbell, Anwaltsblatt 2006, p. 825 (828 et seq.).


� Cf. Buschbell, Anwaltsblatt 2006, p. 825 (827).


� Cf. the „Doing Business 2008“ Report, p. 50, published by the World Bank and available on � HYPERLINK "http://www.doingbusiness.org/" ��http://www.doingbusiness.org/�.


� Cf. the „Doing Business 2009“ Report, p. 49, 50, 105, published by the World Bank and available on � HYPERLINK "http://www.doingbusiness.org/" ��http://www.doingbusiness.org/�; However, the statistical basis of the World Bank accounting fort he 2.8 % change in just one year remains unclear. Also cf. Hartmann, Anwaltsblatt 2008, p. 592 (592); von Seltmann, BRAK-Mitteilungen 2008, p. 118 (119).


� However, once the threshold is exceeded, it presents Germany as a very attractive place limiting cost risks, for patent proceedings cf. p. 25 of “Law – Made in Germany” a booklet published by several organisations of legal professionals and available on the website � HYPERLINK "http://www.lawmadeingermany.de/" ��http://www.lawmadeingermany.de/�. Therefore several very large claims have been filed in German courts in recent years, e.g. „Kirch Media“, cf. BGH January 24, 2006 – XI ZR 384/03, BGHZ 166, p. 84 and „Zementkartell“,BGH, April 7, 2009 – KZR 42/08 and press release 80/2009, both available on � HYPERLINK "http://www.bundesgerichtshof.de/" ��http://www.bundesgerichtshof.de/� (in German) also see supra note � NOTEREF _Ref229227208 \h � \* MERGEFORMAT �50�.


� Cf. Hommerich/Kilian/Jackmuth/Wolf, Anwaltsblatt 2006, p. 406 (407).


� Von Seltmann, BRAK-Mitteilungen 2008, p. 118 (119).


� BVerfG, 12.12.2006 - 1 BvR 2576/04, BVerfGE 117, p. 163 et seq.


� Cf. e.g. Mayer, Anwaltsblatt 2008, p. 473 (477) criticising changes on the consequences of a lack of form in remuneration agreements.


� Cf. e.g. Hartung, Anwaltsblatt 2008, p. 396 et seq.


� Cf. Hartung, Anwaltsblatt 2008, p. 396 (398) on what is understood as Americanisation in Germany.


� Cf. e.g. Stüer, Anwaltsblatt 2007, p. 431 et seq.


� Von Seltmann, BRAK-Mitteilungen 2008, p. 118 (119).


� Von Seltmann, BRAK-Mitteilungen 2008, p. 118 (119).


� Zypries, Anwaltsblatt 2003, p. 381 (382).


� Materials of the German Federal Parliament (Bundestag), BT Drs. 16/1994.


� Plenary protocols of the German Federal Parliament (Plenarprotokoll) 16/97 p. 9966 et seq; also cf. König, Zivilprozess- und Kostenrecht (2008), p. 320 et seq.


� Cf. � HYPERLINK "http://dip.bundestag.de/extrakt/16/019/16019184.htm" ��http://dip.bundestag.de/extrakt/16/019/16019184.htm� documenting the legislation process.


� For European aspects of the access to justice topic cf. Hess, in: Uzelac/van Rhee, Public and Private Justice: Dispute Resolution in Modern Societies, p. .


� OJ of the EC 2000, C 364/1 (364/20).


� Cf. Hommerich/Kilian/Dreske, Statistical Yearbook of the Laywers Profession 2007/ 2008, p. 152 et seq.


� German States spent an overall of EUR 490 million on legal aid in 2006, cf. Hommerich/Kilian/Dreske, Statistical Yearbook of the Laywers Profession 2007/ 2008, p. 154; That leaves Germany on the 11th place out of 12 industrialised nations, cf. Hommerich/Kilian/Dreske, Statistical Yearbook of the Laywers Profession 2007/ 2008, p. 155.


� Cf. Kilian, Anwaltsblatt 2008, p. 236 (240); for average costs of litigation in Germany in comparison to the EU average cf. Hartmann, Anwaltsblatt 2008, p. 592.


� Cf. Kilian, Anwaltsblatt 2008, p. 236 et seq.


� Materials of the German Federal Parliament (Bundestag), BT Drs. 16/1994.


� Materials of the German Federal Parliament (Bundestag), BT Drs. 16/1994, p. 6.


� Cf. Kilian, Anwaltsblatt 2008, p. 236 (239).


� Cf. Hommerich/Kilian, Anwaltsblatt 2007, 523 (525).


� Cf. “Law – Made in Germany”, p. 29, also see supra note � NOTEREF _Ref229228597 \h � \* MERGEFORMAT �55�, the booklet is available on the website � HYPERLINK "http://www.lawmadeingermany.de/" ��http://www.lawmadeingermany.de/�.


� Cf. Jahn, NJW 2007, p. 2890 (2892 et seq.); Volkommer/Huber, NJW 2009, p. 1105 (1109).


� Federal Statistics Agency, Report on the Civil Judiciary 2007 – Statistisches Bundesamt, Statistik Rechtspflege (Zivilgerichte) für 2007, Fachserie 10, Reihe 2.1, p. 18, 22.


� Federal Statistics Agency, Report on the Civil Judiciary 2007 – Statistisches Bundesamt, Statistik Rechtspflege (Zivilgerichte) für 2007, Fachserie 10, Reihe 2.1, p. 42, 46.


� Federal Statistics Agency, Report on the Civil Judiciary 2007 – Statistisches Bundesamt, Statistik Rechtspflege (Zivilgerichte) für 2007, Fachserie 10, Reihe 2.1, p. 58, 62.


� Federal Statistics Agency, Report on the Civil Judiciary 2007 – Statistisches Bundesamt, Statistik Rechtspflege (Zivilgerichte) für 2007, Fachserie 10, Reihe 2.1, p. 80, 84.
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Tabelle1

		Abbreviation		Full Term		Translation

		BGH		Bundesgerichtshof		Federal Court of Justice

		BVerfG		Bundesverfassungsgericht		Federal Constitutional Court

		FamGKG		Gesetz über Gerichtskosten in Familiensachen		Family Matters Court Charges Act

		GG		Grundgesetz		Federal Consitution (Basic Law)

		GKG		Gerichtskostengesetz		Court Charges Act

		GvKostG		Gerichtsvollzieherkostengesetz		Bailiff Charges Act

		JVEG		Justizvergütungs- und Entschädigungsgesetz		Judicial Remuneration and Compensation Act

		KostO		Kostenordnung		Cost Code

		LEI		Rechtsschutzversicherung		Legal Expenses Insurance

		RVG		Rechtsanwaltsvergütungsgesetz		Attorney Remuneration Act

		ZPO		Zivilprozessordnung		Civil Procedure Code






