Project on Litigation Funding and Costs

Prepared by Deacons, Hong Kong


Answers to Questionnaire on

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS

1.
What are the costs incurred in civil litigation?  
The answers given below are in respect of District Court and High Court civil actions in the Hong Kong Special Administrative Region (“Hong Kong”). 
Further, it is important to note that Hong Kong's legal system has just undergone reforms.  The new civil procedural rules under the Civil Justice Reform (CJR) which took effect from 2 April 2009 aim to improve costs-effectiveness and reduce complexity and delays in court proceedings.  The CJR introduced the following “Underlying Objectives” in Order 1A of the Rules of the High Court (Cap.4A) (“RHC”)
, which guide masters and judges in the regulation of all proceedings at all stages:
(a) “to increase the cost-effectiveness of any practice and procedure to be followed in relation to proceedings before the Court;

(b) to ensure that a case is dealt with as expeditiously as is reasonably practicable;


(c) to promote a sense of reasonable proportion and procedural economy in the conduct of proceedings;


(d) to ensure fairness between the parties;


(e) to facilitate the settlement of disputes; and


(f) to ensure that the resources of the Court are distributed fairly.”
1.1. Court charges.
	
	High Court

(HK$)
	District Court

(HK$)

	(i) For issuing Writ of Summons
	$1,045
	$630

	(ii) For setting case down for trial
	$1,045
	$630


The Court issue fee is paid by the Plaintiff when issuing the Writ.

The fee for setting down the case for trial is paid by the party (usually the Plaintiff) when setting the case down for trial.   

For details, please see High Court Fees (Amendment) Rules 2008 and District Court Civil Procedure (Fees) (Amendment) Rules 2008 - Attached as Annex A.
1.2. Other official charges (VAT, translator, bailiff, service of process, enforcement of a judgment).
No VAT is charged in Hong Kong.   
	
	High Court

(HK$)
	District Court

(HK$)

	(i) Translation (Chinese into English)
	$72 per page
	$72 per page

	(ii) Certification 
	$36 per page
	$36 per page

	(iii) Transcription 
	$132 per page
	$132 per page

	(iv) Sealing writ of execution
	$1,045
	$630

	(v) Watchman’s fee
	$330 per day
	$330 per day

	(vi) Caretaker’s fee
	Actual expenditure
	Actual expenditure

	(vii) Service of a document by bailiff
	$110
	$72

	(viii) Arresting any person
	$630
	$385


The above fees are paid by the party employing such service and at the time of doing so. 

For details, please see High Court Fees (Amendment) Rules 2008 and District Court Civil Procedure (Fees) (Amendment) Rules 2008 - Attached as Annex A.
1.3. Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

Solicitors charge on a time basis and their costs will depend on the actual amount of work they do in any particular case.  Solicitors charge out at hourly rates, which vary according to their seniority and experience. 
It is usual for solicitors to render interim bills to their client e.g. once a month, as the matter is proceeding. They can of course decide to render one bill at the conclusion of the matter, but this would be unusual in a litigation case.
For litigation matters, it would be highly unusual for solicitors to agree fixed fees i.e. agree to cap fees at a certain amount because of the unpredictable nature of litigation. The usual arrangement would be for solicitors to inform the client of their hourly charging rates and to give estimates of the likely costs involved. As it is difficult to predict what interlocutory applications may be made during the course of the action, most solicitors will provide estimates for such at the relevant time during the proceedings. 
 

Solicitors may or may not require their clients to sign an engagement letter in which they detail the terms and conditions upon which they will act, including their hourly charge out rates.
  
Charging on a contingency basis is prohibited in Hong Kong. 
 

Success fees/uplifts are not applicable in Hong Kong.
 

It is impossible to give any range of fees because civil litigation cases vary hugely in nature and therefore costs involved.   
  
1.4. A witness of fact.

a. Witnesses attending to give evidence are entitled to recover their reasonable expenses, including loss of income, travelling and accommodation.  Each witness had to be considered individually and a reasonable allowance made for the coming, going and attendance both at trial. See Hong Kong Civil Procedure [2009] 62/App/53-Attached as Annex B.
b. Overseas witnesses

The expenses of such witnesses are in the discretion of the taxing master.  The party seeking to recover such expenses should be prepared to justify the fee claimed, particularly travel and hotel expenses.  As a general rule, economy return airfare and reasonable accommodation with a normal sum for daily subsistence will be allowed. See Hong Kong Civil Procedure [2009] 62/App/55-Attached as Annex B.
It would be the party calling the witness who would pay the witness at the time that they are required to attend the hearing to give evidence. Although if that party succeeds at trial and obtains a costs order in its favour the costs may later be recoverable from the opposite party (see under “Who bears the costs” below).   
1.5. An expert.

The fees of an expert witness are in the discretion of the taxing master.  If the expert’s evidence is useless, no fees will be allowed.  The party seeking to recover expert fees must justify the fees claimed particularly travel and hotel expenses.  As a general rule, economy return airfare and reasonable accommodation with a nominal sum for daily subsistence will be allowed.  Travelling time will not be allowed even if the expert is charging on a time basis. See Hong Kong Civil Procedure [2009] 62/APP/54 & 55-Attached as Annex B).  
In complex case, it may be necessary for the taxing master to consider the expert’s file and working papers so he can form a view on the amount claimed.  Experts are entitled to be given a qualifying fee for preparing to give evidence in addition to the fee allowed for their attendance at court unless this has already been fully reflected in the fee for any report.  The amount of fee to be allowed both for qualifying and for attendance at court depends on the complexity of the matters on which the expert is reporting, the time necessarily involved in research and experimentation, and on the status of the report.
Again, it would be the party instructing the expert who would pay the expert. They would usually pay the expert’s fee for his report shortly after the report has been made and would pay the expert’s expenses for attending a hearing at the time that they are required to attend the hearing to give evidence. Although if that party succeeds at trial and obtains a costs order in its favour the costs may later be recoverable from the opposite party (see under “Who bears the costs” below).  
The solicitor would usually obtain a fee quote from an expert before instructing him and obtain his client’s approval to incurring it before instructing the expert.   
1.6. Any other costs.

There could be other costs involved e.g. in personal injury actions, the Plaintiff will need to obtain medical records and reports from the treating hospitals and the hospitals will charge an “administration” fee for providing the records, usually in the region of about HK$2,000 to HK$3,000. Private investigators are often employed by Defendant’s solicitors in personal injury actions to follow the Plaintiff to see whether he is incapacitated as claimed and in such cases, there will be the private investigators fees, in the region of about HK$20,000.
Both the English and Chinese languages are declared to be the official languages of Hong Kong for court proceedings (section 3(1) of the Official Languages Ordinance, Cap 5).  If a party wishes to admit in evidence any document in a language other than the official languages, or if the court on its own motion requires, that party may (i) need to engage a translator to translate the document to an official language and then (ii) obtain a certified translation by a person appointed by the Chief Justice under section 27(2) of the Evidence Ordinance (Cap. 8).   See Hong Kong Civil Procedure [2009] P2/0/2, P4/0/2 and P4/2 – Attached as Annex C.   The translation agency normally charges their fees based on the number of words required to be translated plus formatting the document based on time required.  The court will charge a fee for certifying translations (based on the fee charged by the court appointed translator who usually charged his fees based on the number of words).  It would be the party providing the translation to pay the costs for the translations and obtaining certified translations, although if that party succeeds at trial and obtains a costs order in his favour the costs may later be recoverable form the opposite party (see under “Who bears the costs” below).  Further, if the litigant is a non-Chinese/English speaker, interpreter fee may be required.
If a court document is required to be served outside the jurisdiction of Hong Kong, the party serving the court document may require a process server or agent in the overseas jurisdiction to effect service of the court document and thereafter swear an affidavit for service before a notary public.
1.7. What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

Some factors that constitute a “price” for bringing a claim include the following:

(i) Delays in the legal proceedings caused by interlocutory proceedings brought by the parties to the action.  However, through the application of the new “underlying objectives”, unnecessary interlocutory applications will be discouraged.

(ii) Legal procedures are complex and a litigant-in-person may not fully understand the laws, rules and procedures.  
(iii) It is impossible to predict the outcome of civil litigation cases as they vary hugely in nature. 
(iv) The opportunity cost includes, for example, the huge amount of time and effort spent in bringing a claim (and later preparing for the case), whether or not the plaintiff is legally represented.

(v) The wherewithal of the intended defendant, in particular the risk of the intended defendant becoming bankrupt or wound up, in which case the plaintiff would probably unlikely to get the money back. 

(vi) In most cases, there is an element of unrecoverable costs even if the plaintiff wins.  Further, if the plaintiff loses the case, he/she has to bear a portion of the defendant’s costs, which is, on average, 60%-70% of the defendants’ expenses.

It is difficult, if not impossible to say how long a case usually takes.  It depends on, for example, the nature and complexity of the case; whether settlement can be reached at an early stage; and what interlocutory applications are brought by the parties.
2.
Who bears the costs?  
How are the costs ultimately divided between the parties and/or others (the state etc)?  Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

In respect of the costs of and incidental to the proceedings, the court will order that the costs will follow the event (i.e. the losing party will pay the winning party's costs) except when it appears to the court that in the circumstances of the case, some other order should me made as to the whole or part of the costs. See RHC O.62 r. 3(2)-Attached as Annex D. 
In respect of the costs interlocutory proceedings, the court may order that costs follow the event or make such other order as it sees fit. See RHC O.62, r.3(2A)- Attached as Annex D.        
The judicial discretion as to costs must be exercised on fixed principles, that is according to rules of reason and justice, not according to private opinion or even benevolence.  See Hong Kong Civil Procedure [2009] 62/2/6 – Attached as Annex E.
As indicated above, the usual order would be that the losing party pay the winning party's costs. However, there may be occasions when the court considers that although the party has "won" he should not be allowed his costs or all of his costs, such circumstances include, but not limited to, the following:
(i) A party successfully enforces a legal right, but has been guilty of misconduct, in which case he may not be entitled to costs as of right.  See Hong Kong Civil Procedure [2009] 62/2/6 – Attached as Annex E.
(ii) Where the plaintiff in an action for breach of contract recovers only nominal damages, he is not to be regarded as successful plaintiff, and the court will normally treat the defendant a having succeeded and award the defendant the costs of the action.  See Hong Kong Civil Procedure [2009] 62/2/6 – Attached as Annex E.
(iii) Where a defendant innocently committed a trifling infringement of the plaintiff’s trade mark, and on being sued submitted to the order of the court, no costs were made against him. See Hong Kong Civil Procedure [2009] 62/2/6 – Attached as Annex E.
(iv) A successful party may be deprived of his costs if he presents a false case or false evidence, or acts oppressively in the action. See Hong Kong Civil Procedure [2009] 62/2/7 – Attached as Annex E.
Further, the court has the power to make an order awarding costs against a non-party to the relevant proceedings if it is satisfied that it is in the interests of justice to do so.  See sections 52A(2) and 52B(3)(c) of the High Court Ordinance (“HCO”) and section 53A of the District Court Ordinance (“DCO”) – Attached as Annex F.  For example, a person who, though not a party to the application giving rise to those costs, is a party of record in the action and had funded the application for his own financial benefit.  See Hong Kong Civil Procedure [2009] 62/2/5 – Attached as Annex E.
Where in any cause or matter any thing is done or omission is made improperly or unnecessarily by or on behalf of a party, the Court may direct that any costs to that party in respect of it shall not be allowed to him and that any costs occasioned by it to other parties shall be paid by him to them.  See RHC O.62, r.7(1) – Attached as Annex D.  For example, where several defendants retain the same solicitor, each of them can only be charged with his proportion of the general costs of proceedings taken on behalf of all plus any costs specifically incurred.  See Hong Kong Civil Procedure [2009] 62/7/1 – Attached as Annex G.  

The Court also has the power to make a wasted costs order against a legal representative (counsel or solicitor conducting litigation on behalf of the party) to compensate the party for the whole or part of the costs, if the legal representative, whether personally or through his employee or agent, has caused a party to incur wasted costs as a result of (i) an improper or unreasonable act or omission; or (ii) any undue delay or other misconduct or default and it is just in all the circumstances to make such order.  A wasted costs order may disallow the costs as between the legal representative and his client, and direct the legal representative to repay to his client costs which the client has been ordered to pay to other parties to the proceedings, or indemnity other parties against costs incurred by them.  See RHC O.62,r.8(1) & (2) and HCO sections 52A(6) & (7)_– Attached as Annexes D and F.
The costs at 1.1 to 1.7 will ultimately be paid by the party who is ordered to pay costs of the proceedings/application in which those costs were incurred, unless the court departs from the usual costs follow the event order referred to above.  Where the court ordered that costs are to be paid to any person, that person shall be entitled to his taxed costs.  See RHC O.62, r9(1) – Attached as Annex D.  The amount of those costs will be determined on taxation, if they cannot be agreed by the parties.   A party entitled to payment of taxed costs is also entitled to his costs of the taxation except where the legislation or relevant court Practice Direction provides otherwise or the court makes some other order (after considering, inter alia, the conduct of all the parties in the taxation and the reasonableness of a claim of a particular item of costs).  The paying party shall also reimburse the receiving party the prescribed taxing fee calculated on the basis of the amount of costs allowed.  See RHC O.62, rr32A & 32B – Attached as Annex D.  
Please identify:
(a) What law or guidance exists?

See generally HCO/District Court Ordinance (Cap.336) and the RHC/ Rules of the District Court (Cap.336H) (“RDC”) (in particular, Order 62 and Order 62A); and also the Judiciary’s Practice Directions 14.3, 14.4 and 14.5, which can be found on the Hong Kong Judiciary’s website.  See the following link:  

http://www.judiciary.gov.hk/en/legal_ref/prac_directn.htm
The Hong Kong Judiciary’s website provides a comprehensive general guidance on the legal system in Hong Kong to members of the public, including matters on costs.  There is also a section on the Judiciary’s website designated to unrepresented litigants, in which general matters on legal costs and expenses are explained.  See the following link:
http://rcul.judiciary.gov.hk/rc/cover.htm
(b) What happens in practice?  What percentage of costs ends up being paid by winner/loser/state/other?

The following bases of taxation have been defined in Order 62 of the RHC:-

(i) Party & Party basis (Order 62 Rule 28(2))

(ii) Common Fund basis (Order 62 Rule 28(4)) 
(iii) Indemnity basis (Order 62 Rule 28(4A)) 
(iv) Trustee basis (Order 62 Rule 31(2)) 
(v) Solicitor and Own Client basis (Order 62 Rule 29)

Percentage of costs recoverable on taxation:- 
The amount of costs allowed on taxation is in the taxing master’s discretion.  The percentage recovered on taxation depends on the reasonableness of the amount claimed.  As a rough rule of thumb, the following percentages are recoverable on taxation under the various basis of taxation.

	Basis of Taxation
	Recovery

	(i) Party and Party basis
	60% to 80%

	(ii) Common Fund basis
	70% to 80%

	(iii) Indemnity basis
	80% to 90%

	(iv) Trustee basis
	80% to 90%

	(v) Solicitor and own client basis
	90% to 100%


(c) When must payment be made?

Costs may be dealt with by the Court at any stage of the proceedings or after the conclusion of the proceedings; and any order of the Court for the payment of any costs may, if the Court thinks fit, require the costs to be paid forthwith notwithstanding that the proceedings have not been concluded.  Therefore, unless the court otherwise directs, any taxed costs should be paid forthwith after the court issues an Allocatur (either an Interim Certificate under RHC O.62, or a Final Certificate under RHC O.62, r.17A.)  See RHC O.62, r.4, r.17, r.17A and r.33(2) – Attached as Annex D.
Where the court made an order that a person shall be entitled to a sum of money summarily assessed in lieu of taxed costs (i.e. summary assessment of costs), the paying party shall pay that sum of money within 14 days from the date of the direction or order; or by such date as the Court may specify.  See RHC O.62, r.9B – Attached as Annex D.  
(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

A party receives information about the size of risk of fees for which he might have to pay when:-

(i) he receives a “statement of costs” from a party who wishes to seek summary assessment of costs at the substantive hearing of an interlocutory application.  Such statement of costs would usually be served together with the skeleton argument for the substantive application, usually 3 to 7 days before the substantive hearing. See RHC O.62, r.9A and Practice Direction 14.3 paragraphs 7 & 8 – Attached as Annexes D and H.
(ii) he receives a “bill of costs” from the party entitled to payment of the costs, who commenced taxation proceedings.  The bill of costs would set out chronological order the work done by the party’s solicitors.     See RHC O.62, r.21 and Practice Direction 14.3 paragraph 17 – Attached as Annexes D and H.
A party receives information about the actual amount of fees he has to pay when:-
(i) the court makes a summary assessment of costs when it makes a costs order at the substantive hearing of an interlocutory application (if not on the same day, on another day as directed by the court, or on paper disposal).  In this regard, a broad-brush approach will be taken by the Court in the summary assessment procedure. The court will not embark on a mini-taxation.  See Practice Direction 14.3 paragraphs 11 to 13 – Attached as Annex H.
(ii) the taxing master issues an Allocatur (Interim Certificate or Final Certificate) in which the taxed costs and the taxing fee are specified.  In practice, the taxing master would not issue a Final Certificate until after the period within which an application for review of his decision has expired, i.e. 14 days after the conclusion of the taxation in which that decision was made.  See RHC O.62, r.17A and r.33(2) – Attached as Annex D.

3.
What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

The litigant borrowing money from a third party to pay legal costs is not prohibited.
3.2 Legal aid.
Legal aid is available in Hong Kong, administered by the governmental Legal Aid Department (“LAD”): www.lad.gov.hk. The relevant statutory law governing legal aid services in civil litigations in Hong Kong is Legal Aid Ordinance (Cap. 91) (“LAO”), under which there are two legal aid schemes:-
(i) Ordinary legal aid scheme (“OLAS”)

Section 5 of LAO: OLAS is available to any person whose financial resources do not exceed HK$165,700.  Aided persons who are funded by the Ordinary legal aid scheme whose financial resources are assessed as between HK$20,001 and HK$165,700 are required to make a contribution on a sliding scale ranging from HK$1,000 to HK$41,425.  See sections 18 and 32 of the LAO and Part I of Schedule 3 to the Legal Aid (Assessment of Resources and Contributions) Regulations (Cap.91B) – Attached as Annex I.
(ii) Supplementary legal aid scheme (“SLAS”)

Section 5A of LAO: SLAS is available to any person whose financial resources are in excess of the amount prescribed in SLAS and whose financial resources exceed HK$165,700 but do not exceed HK$460,300.    Aided persons who are funded by the Supplemental legal aid scheme whose financial resources are assessed as between HK$165,700 and HK$460,300 are required to make a contribution of 10% of the amount of his assessed financial resources.  See sections 18 and 32 of the LAO and Part III of Schedule 3 to the Legal Aid (Assessment of Resources and Contributions) Regulations (Cap.91B) – Attached as Annex I.
Concerning OLAS for civil cases, in 2007, the LAD’s expenditure was HK$327.7 million and HK$740.1 million was recovered for the aided persons.

Concerning SLAS for civil cases, in 2007, the LAD’s expenditure was HK$4.8 million and HK$39 million was recovered on behalf of the aided persons.

Legal aid services are readily available where the applicant satisfies a “means and merits test” and pays up a monetary contribution. The means test evaluates whether the applicant’s financial resources exceed the upper financial limit for OLAS and SLAS. The merits test assess whether the applicant has reasonable grounds for taking or defending proceedings. (Taken from the LAD webpage)
Concerning OLAS for civil cases, in 2007, 15,462 applications for legal aid were received and legal aid was granted to 7,858 applicants.

Concerning SLAS for civil cases, in 2007, 136 applications for legal aid were received and legal aid was granted to 79 applicants.

For more, please see from the LAD webpage for the relevant statistics: http://www.lad.gov.hk/english/statistics/statistics.htm.

3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

In Hong Kong, costs are to be paid pursuant to the costs indemnity rule i.e. where an unsuccessful litigant will usually be ordered to pay the legal costs of the successful party, in addition to paying his own legal costs.
 These costs are often paid by the unsuccessful party’s insurance company in accordance with the insurance policy.
 It is therefore not necessary to provide for a before-the-event or after-the-event insurance scheme [Please see 3.4 below] in Hong Kong.

3.4 After-the-event (ATE) insurance.
Conditional fee arrangements cannot function properly without the availability of “After-the-Event” insurance (“ATE”)
. At present, conditional or contingency fee arrangement for acting in contentious proceedings in Hong Kong is not permitted: Section 64(1) of the Legal Practitioner Ordinance (Cap. 159); Manohar Chugh v Yoga Plus Ltd [2008] HKEC 2074.

3.5 Loans or grants from banks, trade associations, etc.
Loans or grants from banks, trade associations, etc. are not prohibited.
3.6 Funding from a lawyer or other third party investor.

As mentioned above, a litigant borrowing money to pay legal costs is not prohibited in Hong Kong.  However, maintenance and champerty is an offence in Hong Kong with some exceptions:-
(i) the “common interest category”: where a person has a legitimate common interest in the outcome of litigation sufficient to justify one of them in supporting the litigation conducted by another without engaging the prohibition against maintenance and champerty; and

(ii) the “access to justice category”: under Article 35 of the Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, Cap 2101 (the “Basic Law”), access to the courts is a fundamental right. An attack on an arrangement said to constitute maintenance or champerty can result in a claim, which is perfectly good in law, being stifled where the claimant is unable to pursue it due to the lack of financial resources.
See Court of Final Appeal Case Nos. 9 & 10 of 2006: Unruh v Seeberger & Other [2007] 2 HKLRD 414 (See this link to the judgment: http://legalref.judiciary.gov.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=56020&QS=%28%7BFACV9%2F2006%7D%7C%7BFACV000009%2F2006%7D+%25caseno%29&TP=JU).  In particular, paragraphs 75-104 of the judgment.
4.
Further issues

4.1. How predictable are the amounts involved?

It is impossible to predict the amounts involved in civil litigation cases as they vary hugely in nature and therefore costs involved. 
4.2. What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

There is no such thing in Hong Kong as cost capping or costs protection orders.
Sanctioned Payment or Sanctioned Offer
Parties can take advantage of the procedure under O.22 of the RHC and O.22 of the RDC to try to protect their position on costs (See RHC O.22 – Attached as Annex J).  Under this procedure, a Plaintiff can make a sanctioned offer or a Defendant can make a sanctioned payment (for a monetary claim) or sanctioned offer (for a non-monetary) claim, whereby they offer to settle the case (and in relation to a sanctioned payment, also pay the sum offered into court).  The court rules direct the court to impose the following sanctions on a party who does not accept a sanctioned offer or sanctioned payment and then fails to achieve a better result at trial.  The court is directed to impose such sanctions, unless it considers it unjust to do so. In considering whether it would be unjust to impose sanctions, the court will take into account: 
(i) the terms of the sanctioned offer or payment; 
(ii) the stage of proceedings at which the sanctioned offer or payment was made; 
(iii) the information available to the parties at the time at which the sanctioned offer or payment was made; and 
(iv) the conduct of the parties in giving or refusing information for the purpose of enabling a sanctioned offer or payment to be evaluated.

What are the costs consequences when a Plaintiff fails to do better than a Defendant's sanctioned offer or sanctioned payment?
If a Plaintiff does not accept a Defendant's sanctioned offer or sanctioned payment and fails to do better than that sanctioned offer or sanctioned payment at trial, the court may: 
(i) disallow all or part of any pre-judgment interest otherwise payable on the whole or part of the sum awarded to the Plaintiff for some or all of the period after the latest date on which the sanctioned offer or payment could have been accepted without the court's permission;
(ii) order the Plaintiff to pay the Defendant's costs on an indemnity basis (i.e. on a higher basis than usual) from the latest date on which the Defendant's sanctioned offer or sanctioned payment could have been accepted without the court's permission; and 
(iii) order the Plaintiff to pay interest on the costs payable to the Defendant at a rate of up to 10% above judgment rate. At the time of writing the judgment rate is 8%.

What are the costs consequences when the Plaintiff does better than he proposed in his sanctioned offer? 

If a Defendant does not accept a Plaintiff's sanctioned offer and the Plaintiff does better than that offer at trial, the court may: 
(i) order the Defendant to pay interest on the whole or part of any sum awarded to the Plaintiff at a rate of up to 10% above judgment rate for some or all of the period after the latest date on which the Defendant could have accepted the offer without requiring the court's permission;
(ii) order the Defendant to pay the Plaintiff's costs on an indemnity basis from the latest date on which the Defendant could have accepted the offer without requiring the court's permission; and 

(iii) order the Defendant to pay interest on the costs payable to the Plaintiff at a rate of up to 10% above judgment rate.

4.3. How proportionate are the sums involved?

Hong Kong's legal system has just undergone reforms.  The new civil procedural rules under the Civil Justice Reform (CJR) which took effect from 2 April 2009 aim to improve costs-effectiveness and reduce complexity and delays in court proceedings.  Pre-reform, the costs were often not proportionate and that was one of the criticisms of the system. Under the new court rules one of the underlying objectives is "to promote a sense of reasonable proportion and procedural economy in the conduct of proceedings” (See answer to Question 1 above).  
4.4. How long do the procedures take?  
If costs are taxed (i.e. they are not agreed), the taxation process takes between about 3 to 8 months, depending on the complexity and/or length of the bill.
4.5. What proportion of cases is settled and how long do they take?

There are no statistics on the number of cases settled and how long they take.  However, statistics on caseload, disposal and waiting time at all levels of courts in Hong Kong published in the Judiciary Annual Reports shed light on the proportion of cases disposed of by the court when compared with the court caseload.  In this regard, “Case disposal” for the Court of First Instance refers to “appeals which have been allowed, dismissed, withdrawn, discontinued or abandoned with or without court order; and civil cases where claims have been successfully made or dismissed.” 
Please see the information on the Hong Kong Judiciary’s website: http://www.judiciary.gov.hk/en/other_info/stat.htm  

Following the recent reforms, it is expected that more cases will settle because one of the main objectives of the CJR is to encourage settlement of disputes through the introduction of the following new court rules:
(i) Sanctioned offers and sanctioned payments (see answers to Question 4.2 above).
(ii) Admissions by a defendant in monetary claims, who can also make proposals regarding payment terms so as to achieve early settlement of litigation.  See RHC O.13A – Attached as Annex K.
(iii) The need for all parties and their legal representatives to consider alternative dispute resolution, in particular mediation, to settle a dispute rather than resolving disputes through litigation.  The new Practice Direction 31 (Mediation) will come into effect on 1 January 2010.  (See the following link to the new practice directions in the Judiciary’s website:

http://legalref.judiciary.gov.hk/lrs/common/ju/newpds.jsp
(iv) Pre-action discovery is extended to all types of cases (it was previously limited to personal injury or death claims), enabling the intended parties in all types of cases to obtain from intended parties or non-parties more information about their claims or defence and also conduct settlement negotiations before legal proceedings are commenced.  See HCO sections 41 and 42 and RHC O.24, r7A – Attached as Annex L.
(v) “costs-only proceedings”.   See answers to Question 4.8 below. 

4.6. What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

Please see the information on the Hong Kong Judiciary’s website: http://www.judiciary.gov.hk/en/other_info/stat.htm  
4.7. What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

What restrictions apply to appeals?  

There are certain restrictions applying to appeals, such as whether leave (permission) is required; by when; where (which court) to apply; and when the notice of appeal, if required, should be issued and served.  See Appendix 1 to Leaflet 10 on CJR: “How to appeal” published by the Judiciary for a concise summary of the types of appeals from various courts – Attached as Annex M.
There are other restrictions on appeals, for example, where appeals are prohibited or limited by legislation or by the RHC (such as an order to extend the time for appealing; a final decision as prescribed by the legislation; decrees absolute of divorce or nullity; and summary determination of issues in interpleader proceedings); hypothetical cases; where decision is not given in a judicial capacity; where the judge acted as arbitrator; where there is an agreement not to appeal.  See Hong Kong Civil Procedure 59/1/24 to 59/1/35 – Attached as Annex N.
Are appeal courts bound by the findings of fact at first instance?  

The Court of First Instance in an appeal against the decisions of the Labour Tribunal, the Small Claims Tribunal and Minor Employment Claims Adjudication Board has no power to reverse or vary any determination made by the tribunal on questions of fact or receive further evidence (although the court may draw any inference of fact found by the lower’s court).  See sections 32 and 35(2) of the Labour Tribunal Ordinance (Cap.25); sections 28 and 29(2) of the Small Claims Tribunal Ordinance (Cap.338); and sections 31 and 32(2) of the Minor Employment Claims Adjudication Board Ordinance (Cap.453) – Attached as Annex O. 
A Judge hearing an appeal from a Master’s decision will be dealt with by way of an actual re-hearing of the application which leads to the order under appeal, and therefore the Judge is not bound by the findings of facts by the Master.  However, the Judge will not allow introduction of further or new evidence save in exceptional circumstances (such as the new evidence only occurred after the date of the judgment, order or decision of the master). See RHC O.58, r.1(5) – Attached as Annex P.

Where the appeal is to the Court of Appeal, it shall have power to receive further evidence on questions of fact, but, in the case of an appeal from a judgment after trial or hearing of any cause or matter on the merits, no such further evidence (other than evidence as to matters which have occurred after the date of the trial or hearing) shall be admitted except on special grounds.  See RHC O.59, r.10 (2) – Attached as Annex Q).  In practice, the Court of Appeal does not generally interfere with findings of facts of the lower courts, particularly where they turn on credibility of witnesses or the weight to be attached to particular evidence.
What percentage of cases is appealed?  
Please see the information on the Hong Kong Judiciary’s website for statistics on caseloads in different levels of courts in Hong Kong:
http://www.judiciary.gov.hk/en/other_info/stat.htm  
How do the costs of an appeal compare to first instance?
Costs incurred in an appeal are generally lower than first instances because appeals are usually restricted to certain issues in law.  Counsel would usually be instructed to prepare for and attend the application for leave to appeal, and to argue on the appeal.  Where the appeal is by way of re-hearing, all preparatory work done for the application at the lower court will be utilised so as to minimise costs incurred in an appeal.
4.8. What reforms can be recommended?

As mentioned at the beginning of this Questionnaire, Hong Kong's legal system has just undergone reforms. The new court rules and practice directions are effective from 2 April 2009 (save for a new Practice Direction on mediation, which will come into effect on 1 January 2010).  The main criticisms of the civil justice system in Hong Kong pre-reform were that it was too slow and too expensive.  As mentioned above, the new court rules aim to improve cost-effectiveness, reduce complexity and delays and promote just resolution of cases.  Most of the procedural changes brought in by the reforms are aimed at (amongst other things) reducing costs, including the following:-
(i) The new Underlying Objectives
(ii) Active case management by the Court
(iii) Alternative Dispute Resolutions
(iv) Paper applications 
(v) Restricted right of appeal to Court of Appeal
(vi) More accurate pleadings
(vii) Limited discovery where appropriate
(viii) Single joint expert   
The following are the major changes of note to the court rules and practice directions relating to costs:-
(a) Parties to a dispute may resort to a new procedure known as “costs-only proceedings” to determine the quantum of costs where they have agreed on all the issues in dispute (including who is to pay the costs of and incidental to the dispute) before commencement of legal proceedings, and such agreement has been confirmed in writing, but they have failed to agree on the amount of the costs of and incidental to the dispute.  See HCO section 52B and DCO section 53A – Attached as Annex F.
(b) The principle of “costs to follow the event” is no longer the prescribed usual order for interlocutory proceedings, but an option (as mentioned above under Q.2, “In respect of the costs interlocutory proceedings, the court may order that costs follow the event or make such other order as it sees fit.”).  It is anticipated that the court will more readily summarily assess costs of interlocutory applications.  
(c) In respect of fees to counsel:-
I. pre-reform, counsel’s fees were allowed in full on taxation, unless the taxing master was satisfied that the same were excessive and unreasonable.  Post-reform, counsel’s fees are in the discretion of the taxing master.  See RHC O.62 First Schedule, Part II, paragraph 2(5) – Attached as Annex D.
II. pre-reform, was not necessary to obtain certificate for more than one counsel at a hearing before a master in open court, or a judge in open court or the Court of Appeal level or above, unless the master or judge had certified the attendance as being proper in the circumstances of the case.  Post reform, it is necessary to obtain counsel’s certificate for more than one counsel at a hearing before a master in open court, or a judge in open court or the Court of Appeal.  This will reduce the argument as regards the appropriate number of counsel involved in a matter, whose fees should (and used to be) allowed in full on taxation.  See RHC O.62 First Schedule, Part II, paragraph 2(3) – Attached as Annex D.
(d) Post reform, a judge can make a  gross sum assessment of costs for a trial in lieu of taxation.  See RHC O.62, rr.9(4)(b) & (5).  Further, there is a new option in relation to costs orders in interlocutory applications under RHC O.62, r.9A(1)(b), which allows the court to make a summary assessment of  costs in lieu of taxation, but subject to the right of either party to have the costs taxed if it considers appropriate.  After taxation, the court will then adjust the amount awarded accordingly.  It is anticipated that summary assessment of costs will be conducted more frequently in future.  See RHC O.62, rr.9A, 9B and 9C – Attached as Annex D.
(e) Further new measures were introduced after the reforms to reduce delay in taxation proceedings.  Post reform, where a party has applied to set down taxation for hearing, a taxing master can conduct a provisional taxation without a hearing and make an order nisi.  If the unsatisfied party does not apply for an oral hearing within 14 days after the order nisi is made, the order nisi will become absolute.  See RHC O.62, r.21B – Attached as Annex D.  Further, a party is not entitled to commence taxation proceedings after the expiry of 2 years from the “completion date” as defined under O.62, r.22(9), which essentially means the date of the final judgment which disposes of the action or costs order absolute.  See RHC O.62, r.22 – Attached as Annex D.  
(f) As mentioned in answer to Question 2 above, the court is empowered to make wasted costs order against the “legal representatives” of parties, the definition of which has been extended to include “barristers” (i.e. counsel) post reform 
(g) Also mentioned in answer to Question 2 above, the court is now expressly empowered in HCO section 52A(2) and DCO section 53(2) to make an order awarding costs against a non-party to the relevant proceedings if it is satisfied that it is in the interests of justice to do so.  
Case Studies

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

Costs should be minimal as legal representatives are not allowed in the Small Claims Tribunal which deals with claims not exceeding HK$50,000.
2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

In Hong Kong, divorce proceedings are subject to adversarial litigation system.    Assuming the divorcing couple can agree upon (i) maintenance pending suit; (ii) after divorce, monthly / lump sum maintenance payment; (iii) property adjustment order; and (iv) custody of the children, the costs should not be substantial, approximately HK$10,000 to HK$20,000 for filing necessary joint consent applications with the court.

If the divorce proceedings are contested, as with other types of litigation, much money and time can be spent in the proceedings.  In Hong Kong, since 2000, Mediation Co-ordinator's Office was set up within the Family Court, which holds information sessions on family mediation free-of-charge and assists divorcing couples to resolve their problems in a non-adversarial way. If the divorcing couple are willing to mediate before or at any stage of the proceedings and reach agreement as regards the on-going arrangements for their children and/or financial matters, the costs will be much less (as private mediators usually charge an hourly rate).  Legal advice can be sought during the mediation process.  Assuming there are no complex issues and the mediation process goes smoothly, it may take, say 3 mediation sessions, each lasting about 3 hours, and 10 hours of solicitor’s time giving advice and drafting the settlement agreement, and the costs in that case would be approximately HK$60,000 to HK$80,000.  In mediation, usually the parties would bear the mediator’s costs and rental for room hire equally.
However, where the divorcing couple cannot agree on maintenance and/or custody issues, or there are more complex issues involved greater costs will be incurred for preparing and attending, say  trial.  The costs involved would of course depend on the length of trial, but assuming, for example, a high value divorce involving financial and custody disputes and a 5 day trial, costs would be in the region of HK$1 to 1.5 million
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

The claim (i.e. approximately HK$60,000) falls within the jurisdiction of the District Court.  Assuming that this is a straight forward case on liability and quantum, in which expert’s evidence is not required, and that a 1-day trial is required, the likely costs to be incurred would be in the region of HK$100,000 to HK$150,000 without the need to instruct a barrister to attend trial. (In Hong Kong, solicitors have right of audience in District Court).  
In light of the legal costs to be spent should the case be brought in the District Court, the parties may abandon the part of the claim above HK$50,000 so as to bring the claim in the Small Claims Tribunal.  Legal representation is not allowed in the Small Claims Tribunal.
4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

Assuming the manager (employee) asks for an order for reinstatement or re-engagement or an award of terminal payments; and an award of compensation not exceeding HK$150,000 for unreasonable and unlawful dismissal, he/she would probably decide to file a claim in the Labour Tribunal should conciliation fail.   The Labour Tribunal encourages quick, inexpensive and amicable settlement of disputes between the employer and employee and neither party may be legally represented (although the party may instruct a lawyer to accompany him/her to attend the Tribunal hearing, who would not have right of audience and whose costs will not be granted; and the party wishes to do so should make written application to the Presiding Officer with reasons for his consideration).  As legal representation is often not allowed in the Labour Tribunal, and the rules of evidence are often not strictly adhered to, legal costs to be incurred would thus be minimal. 
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

It is extremely difficult to give an estimate because costs will largely depend on whether liability and quantum are in issue or just quantum is in issue (i.e. liability has been admitted), how many medical experts are involved and the extent to which such expert evidence is agreed/disputed and how many factual witnesses are involved.  Assuming both liability and quantum are in issue and that there will be one orthopaedic expert for each party (on liability and quantum) and one physiotherapist and occupational therapist for each party, plus two factual witnesses for each party and assuming a 7 day trial, we estimate that costs would be at least HK$2 million (including counsel's fees for say one written advice on liability and quantum and for attending the trial).    
6. SME: small company claim for unpaid debt of €8,000.

Although the claim slightly exceeds the jurisdiction of the Small Claims Tribunal, it is likely that the plaintiff (the small company) would bring a claim in the Small Claims Tribunal (where legal representation is not allowed) and abandon the part of claim above HK$50,000, in which case there would be no legal fees.
7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

This would be a High Court action (which deals with claims above HK$1 million).  The costs could be substantial, depending on the complexity of issues in dispute. A party may instruct more than one counsel for the trial.  Assuming that experts will be involved and there is a 10 day trial in the High Court, the costs would be in the region of HK$ 2.5 – 5 million.
8. Injunction – consumer: against neighbour to stop noise.

The aggrieved neighbour can bring his/her claim in the Lands Tribunal or the District Court. It is unlikely that the case will be brought in the High Court which has jurisdiction over HK$1 million.   Assuming a 2 day trial, in which each party calls one factual witness, and a counsel (barrister) is instructed to conduct the trial, the estimate of costs to be incurred is HK$200,000 to HK$400,000.  However, if expert evidence is required, for example to determine the source of noise (on-site investigation, preparation of reports and attendance at conferences and trial), the estimate of costs is HK$400,000 to HK$ 600,000.
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

This falls within the jurisdiction of the High Court, and usually involves making urgent applications to the court and counsel will be instructed.  This means more costs will be incurred for preparing the application for the injunctive relief before taking out such application to the court, say in the region of HK$400,000 to HK$700,000.  Assuming an interim injunction is granted and the parties proceed to trial, depending on the complexity of the issues and the technicality of the commercial information involved, experts may be engaged.  Assuming that experts will be involved and there is a 5 day trial in the High Court, the estimate of total costs would be in the region of HK$ 2.5 – 5 millions. 
These answers to the questionnaire are solely for the International Conference on Litigation Costs and Funding organised by the Centre for Socio-Legal Studies & Institute of European and Comparative Laws, University of Oxford to be held on 6 & 7 July 2009.  Should there be any comments on this completed questionnaire, please contact Robert Clark on (852) 2825 9268 or Karen Dicks on (852) 2825 9711.
� For the Laws of Hong Kong generally, see this link to the Bilingual Laws Information 


System: � HYPERLINK "http://www.legislation.gov.hk/eng/home.htm" ��http://www.legislation.gov.hk/eng/home.htm�


� OLAS is available for civil proceedings in the District Court, the Court of First Instance and the Court of Appeal, and the Court of Final Appeal. For excepted proceedings and other proceedings which can be covered by OLAS, please see Part I and II of Schedule 2 of LAO.


� SLAS is available for cases involving personal injuries or death and professional negligence where the claim for damages exceeds or is likely to exceed HK$60,000. For more details, please see Part I and II of Schedule 3 of LAO.


� p.33 of HK Yearbook 2007


� id.


� p.32-33, Hong Kong Yearbook 2007


� id. p.33


� Para 1.15 of the Report on Conditional Fees by the Law Reform Commission of Hong Kong:  


   � HYPERLINK "http://124.108.108.39/cache.html?u=http://www.hkreform.gov.hk/en/docs/rconditional_e.doc" ��http://124.108.108.39/cache.html?u=http://www.hkreform.gov.hk/en/docs/rconditional_e.doc�


� id. Para 1.2 


� Consultation paper on Conditional Fees by the Law Reform Commission of Hong Kong:


   � HYPERLINK "http://www.hkreform.gov.hk/en/publications/conditional.htm" ��http://www.hkreform.gov.hk/en/publications/conditional.htm�
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