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1.
What are the costs incurred in civil litigation in Hungary?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

In Hungary various legal instruments regulate the costs of civil litigation namely: 

· Act III of 1952 on Civil Procedure Code (hereafter: CPC), 

· Act LXXX of 2003 on Legal Aid,

· Act XCIII of 1990 on Dues,

· Decree 6/1986. (VI. 26.) of the Minister of Justice on exemption from costs, 

· Decree 32/2003. (VIII. 22.) of Minister of Justice on the fees and disbursement of a lawyer.   

Court charges

The CPC gives an exact definition of legal costs and enumerates some examples for the most frequent elements of costs incurred in litigation. 

Costs of civil litigation are all costs incurred either in or out of court in relation to the expedient and good faith conduct of litigation by the parties. E.g.

· costs of preliminary enquires and correspondence,

· dues of proceedings,

· fees of witnesses,

· fees of experts,

· charge of interpreter etc.

Judicial practice interprets both conditions, expediency and good faith, strictly and doesn’t allow to charge and cover of the other party’s costs which are not closely related to litigation or incurred as a result of delaying or otherwise misconduct of a party. (CPC Section 75.)

The parties have to pay due in every stage of the proceedings. 

1.1.1 The dues of first instance proceedings

According to the Act XCIII of 1990 on Dues the due of litigation is generally 6 per cent of the litigated amount (value of subject matter) but a minimum of HUF 7,000 and maximum HUF 900,000. 

Where the litigated amount cannot be determined (e.g. in a libel suit) the Act XCIII of 1990 on Dues establishes a so-called due base on different levels of courts.
 

The due-base of local (district/municipal) court (first instance) is HUF 250,000. 

The due-base of county court (first instance) is HUF 350,000.
The due-base of county court (second instance) is HUF 200,000. 
The due-base of upper court (second instance) is HUF 400,000.
The due-base of Supreme Court (appeal or revision court) is 

· in appellate proceeding HUF 500,000.  

· in review proceeding HUF 600,000.
In non-litigious proceedings (e.g. in order for payment procedure or in insolvency procedure) the due of proceeding is 3 per cent of the amount and the above-mentioned limits are lower e.g. in order for payment procedure is minimum HUF 3,000 maximum HUF 450,000.
In some sorts of actions – typically where the amount of litigation cannot be determined – the law prescribes fixed (itemized) dues of procedure. 

E.g. the due of action for divorce is HUF 12,000 the due of judicial review of an administrative action is HUF 16,500. 
The party initiating the proceedings shall be liable to pay the due at the time of the commencement of such proceeding, unless the payment of the due is to be decided subsequently, in which case the due shall be paid by the party according to the orders of the court.

1.1.2 Dues on Appeal
The rate of due shall be 6 per cent in the case of appeals submitted against judgments or a minimum of HUF 7,000 and a maximum of HUF 900,000.

For an appeal submitted against a judgment passed in an action for divorce, the duty shall be HUF 8,000. If an appeal is submitted against the provision of the judgment concerning issues of property rights, except for the provision pertaining to the use of residential properties, the provisions of Subsection (1) shall apply.

1.1.3 Due on the Reopening of a Case 
In respect of proceedings for the reopening of a case, the due shall be payable as defined in the Act XCIII. of 1990, irrespective of the due paid for the original proceedings. (+ 6% of the litigated amount)

1.1.4 Due on Review Proceeding
In the case of review of a judgment, the rate of due is 6 per cent of the litigated amount but a minimum of HUF 10,000 and a maximum of HUF 2,500,000.

Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment)

The dues of litigation do not contain VAT. But civil procedures may have VAT relevance e.g. if the prevailing party was represented by a lawyer, and the activity of this lawyer is subject of VAT.

A translator is needed in a Hungarian civil procedure if one of the parties does not know the Hungarian language. But no one may be affected disadvantageously because of not knowing Hungarian. Everyone can use his mother tongue, regional or minority language in a sphere delimited by international agreements. If it is necessary in favour of principle of use of mother tongue, the court must appoint an interpreter, and the costs of interpreter shall be borne by the state.

On the other hand a translator is also needed if the court has to hear a witness who can not speak Hungarian or one of the parties produces a document in a foreign language. In this case the fee and the reimbursement of the translator shall be borne by the losing party.

In both cases the costs of translator are determined by order of the court. The amount of this fee is not regulated by legal instruments.

The institution of bailiff, service or process does not exist in Hungary.

The services of the court documents (summons, judgments etc.) are carried out by the court with the assistance of and through the post offices under special regulations. Private service has no legal effect. Parties do not have to pay extra fees for service of court documents, it is covered by due paid at the beginning of the proceeding.

Judgments and other instruments may only be enforced by court enforcement under the Act LIII of 1994 on Court Enforcement. The procedure of enforcement of a judgment is divided into two main parts. The first part embraces the ways execution is to be ordered, the second deals with the procedure of execution.

Enforcement starts with creditor’s application for opening the procedure by the court, the due of enforcement application is 1 per cent of the enforced amount at least a minimum of HUF 3,000 and a maximum of HUF 150,000.

After opening of enforcement proceeding the court sends the documents to the bailiff of the debtor’s domicile. This bailiff is not a state organ but private practitioner. The bailiff will conduct the enforcement by giving effect to the order for execution with public power. The fee and the reimbursement of the bailiff shall be advanced by the creditor, but they shall be borne by the debtor.

Decree 14/1994 (IX. 8.) of the Minister of Justice regulates the bailiffs’ costs. The costs consist of fee, reimbursement of expenses and success fee. The bailiff’s fee is:

· HUF 4,000 if the value of the enforcement amount does not exceed HUF 100,000;

· HUF 4,000 plus 3 per cent of the enforcement amount exceeding HUF 100,000, if the enforcement amount exceeds HUF 100,000 but does not exceed HUF 1,000,000;

· HUF 31,000 plus 2 per cent of the enforcement amount exceeding HUF 1,000,000, if the enforcement amount exceeds HUF 1,000,000 but does not exceed HUF 5,000,000;

· HUF 111,000 plus 1 per cent of the enforcement amount exceeding HUF 5,000,000, if the enforcement amount exceeds HUF 5,000,000 but does not exceed HUF 10,000,000;

· HUF 161,000 plus half /0,5/ per cent of the enforcement amount exceeding HUF 10,000,000, if the enforcement amount exceeds HUF 10,000,000.

The bailiff’s reimbursement of expenses is fifty /50/ per cent of bailiff’s fee.

The bailiff is entitled to success fee if the debtor settled the debt. Success fee is:

· 10 per cent of the paid amount, if the paid amount does not exceed HUF 5,000,000;

· HUF 500,000 plus 8 per cent of the paid amount exceeding HUF 5,000,000, if the paid amount exceeds HUF 5,000,000 but does not exceeds HUF 10,000,000;

· HUF 900,000 plus 5 per cent of the paid amount exceeding HUF 10,000,000, if the paid amount exceeds HUF 10,000,000.

Lawyers’ fees.  (Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.)

Frequent elements of legal costs are the fees and costs of a lawyer. 

Until 2002 the court sum up only an amount within the limits set by the Decree 12/1991. of the Minister of Justice regardless of the fee settled by the successful party and his lawyer in brief. 

After this regulation another decree authorized the judge to adjudicate a fee stipulated in brief between the party and his lawyer but the judge can reduce this amount to an acceptable sum if he found it extreme or undue. The updated Decree 32/2003. (VIII. 22.) of the Minister of Justice introduced a system mixing the elements of the two previous decree. 

Principally the judge adjudges a fee settled by the successful party and his lawyer in their brief provided the party requires so. But if there is no such request or agreement concerning fees the judge adjudges a sum in accordance with the Decree 32/2003. This amount depends on the amount of litigation. The Decree sets limits within the judge can use his discretion. 

According to the Decree, if the parties do not agree otherwise, the lawyers’ fees that are to be borne by the losing party are 

· five (5) per cent of the value of the subject matter of the proceedings but at least a minimum of HUF 10,000 (if the value of the subject matter of the proceedings does not exceed HUF 10,000,000,000);

· the previous amount plus three (3) per cent of the value of the subject matter of the proceedings exceeding HUF 10,000,000,000 but at least a minimum of HUF 100,000 (if the value of the subject matter of the proceedings exceeds HUF 10,000,000,000 but does not exceed HUF 100,000,000,000);

· the previous amount plus one (1) per cent of the value of the subject matter of the proceedings exceeding HUF 100,000,000,000 but at least a minimum of HUF 1,000,000 (if the value of the subject matter of the proceedings exceeds HUF 100,000,000,000);

· HUF 5,000 per hour but at least a minimum of HUF 10,000 if the value of the subject matter of the proceedings cannot be determined; and

· fifty (50) per cent of point (1)-(4) in appellate proceedings and review procedures.

Disbursements of the lawyer can be recovered from the losing party only on the basis of an itemized account.

The parties have the right to have several representatives in the same case, though this might not result in the increase of the legal costs. If the party was represented consecutively by several lawyers, the costs of the multiple representation can be burdened on the party losing the suit if that resulted from a reason that was no fault of the party.

Section 9 of Act XI of 1998 on Lawyers says: an attorney (lawyer) shall be entitled a fee and reimbursement of his expenses in return for his services. An attorney’s (lawyer’s) fee shall be freely decided.

So in the fee agreement the lawyer and the client can determine the amount of fee without any restriction, it is not regulated by law.

The institution of hourly rates, fixed fees, success fees and pro bono mandates are well-known in Hungary. As to the market rates the hourly rates vary between 35 euro and 500 euro per hour. But basically the amount of fees depends on the individual circumstances of the relevant case.

A witness of fact.

Costs deriving from the examination of witnesses are regulated in Decree 14/2008. (VI. 27.) of Minister of Justice and on Law Enforcement. Under this decree a witness can recover his traveling expenses, the necessary costs of accommodation if he should travel to the hearing in the night hours (from 11 p.m. to 5 a.m.).      

An expert.
Another typical component of the costs is the expenses incurred during taking of evidence. The basic rules of experts’ costs can be found in Section 17 of Act XLVII of 2005 on Expert’s Activity. 

There are two types of experts’ costs in Hungary: government-regulated price or free price.

During the civil procedure the material of a case shall be produced by the parties and not by the court. Material implies the relevant facts and the evidence underpinning these facts. If special expertise, that the court does not have, is required to establish or adjudge an important fact or other circumstance in a lawsuit, the court shall appoint an expert. The proving party (the one interested in convincing the court of his case) has to move for expert evidence. In this case the fee and reimbursement of expert are free price, they are determined by the relevant expert in advance. So experts in Hungary shall determine their fees and reimbursements one month before the relevant year, and they have to publish their costs on the internet. In this way the parties can propose the cheapest expert, and the costs of experts have become lower.

There is only a restricted exception to the principle of producing the material of the case by parties: e.g. in status actions (paternity actions, divorce etc.) the court is entitled to order taking of evidence and appoint an expert even ex officio. In these cases the fees and the reimbursements of experts are government-regulated price. Decree 3/1986 (II. 21.) of the Minister of Justice provides what expenses of the expert and how they can be covered. 

The annexes of the Decree contain detailed list on how much can be accounted for certain examination, inquires or inspection as a fee and how the disbursement shall be verified (e.g. DNA examination in paternity actions costs HUF 3,000 per person, psychiatrist expert opinion costs HUF 5,000 per person).

In some cases the expert evidence is the most important evidence and its expenses usually tot up to a considerable amount. Therefore an expert can be appointed by the court only after the interested (proving) party put the sum of the expectable costs of the expert evidence into a court deposit.     

What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

If a particular cost was incurred as a result of delay or other misconduct of a party this party shall bear this cost regardless of his success. 

The same is true if a witness, an expert causes unnecessary costs with his delaying or misconduct. In either of these cases the judge orders this person to pay the extra expenses without delay when they are incurred.     

2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Ad (a) 

In Hungary principally the rules of advancing and bearing legal costs are laid down by the CPC. (CPC Sections 76-83.)

We have to distinguish between advancing and bearing legal costs. Costs are advanced when they derive – one of the parties must pay them temporarily – while bearing the costs means finally paying them mainly by the losing party. 

Ad (c) 

The due of litigation has to be advanced by the plaintiff on bringing an action. Costs of evidence shall be advanced principally by the proving party when these expenses are incurred e.g. the judge orders the proving party to pay the traveling costs of the witness. Another way of advancing costs is putting the fixed sum into a court deposit e.g. in case of appointing an expert. (CPC Section 76.)   

Ad (b)-(d) 

The court decides ex officio on bearing the costs in the (operate part of) judgment or in another decision (e.g. order for payment) terminating the litigation. 

In principle the expenses of the successful party shall be borne by the losing party. (CPC Section 78.)

The CPC contains however several exceptions to this rule. E.g. 

· If a defendant did not give cause for the litigation and he admits the whole claim immediately at the first trial the judge shall order the plaintiff to bear the costs of the defendant. 

· If a dispute has already been settled by the parties in mediation, but one of the parties brings an action concerning the same dispute this party shall bear all the costs notwithstanding his success. (CPC Section 80.)         

In case of partial success the court takes the portion of success and the sums advanced by the parties into account. If there is not a considerable difference between the portion of success and the advanced costs the judge rules that the parties bear their own costs. (CPC Section 81.)

The judge shall decide on bearing unpaid dues of procedure and expenses advanced by the state.

Any costs incurred because of an avoidable cause deriving from in the sphere of the court’s influence are borne by the state. These costs may not be recovered from any of the parties.  

Ad (c) 

In principle the party (ordered to pay the costs) has to pay the costs of litigation when the judgment (or other decision) enters into effect and the performance deadline is over. (In general it is 15 days.) Entering into effect means that an ordinary remedy (in Hungary: appeal) against the decision may not be lodged. It means in principle that this decision is enforceable.   

If a particular cost was incurred as a result of delay or other misconduct of a party this party shall bear this cost regardless of his success. 

The same is true if a witness or an expert causes unnecessary costs with his or her delay or misconduct. In either of these cases the judge orders this person to pay the extra expenses without delay when they are incurred. (CPC Section 77.)    

3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

Principally the party who commences litigation has to solve the financing of this procedure by himself. 

3.1 Personal funds

There are no personal funds in Hungary.

3.2 Legal aid
There are several levels of legal aid which can be granted to parties depending on their income and property conditions or the object of action. 

Act LXXX of 2003 on Legal Aid has generally re-regulated the structure of exemptions from legal costs. The new regulation came into force on 1 January 2008.

The largest allowance is 

· the exemption from payment of costs of procedure (but it is exceptional), the closer preference is 

· the exemption from advancing costs of procedure, the more closer preference is

· the exemption from advancing and bearing dues
· the exemption from advancing dues (prenotation of dues) and  

· the right to reduced dues of procedure.      

The rules on exemption from costs can be found in the CPC and in the Decree 6/1986. (VI. 26.) of the Minister of Justice. 

1. Both the personal and the objective exemption from payment of legal costs contain the following rights:

· exemption from advancing and bearing dues,

· exemption from advancing and bearing costs incurred in litigation, 
· exemption from providing guarantee covering costs (if the plaintiff is a foreigner),
· the right for appointing patron lawyer. (supporter attorney). (CPC Section 84.)    
Personal exemption from payment of legal costs shall be given if an applicant has an income not more than the minimum sum of retirement pension (which is now HUF 28,500) and has only property items of necessity, or he is granted general social aid. 

In court proceedings the applicant must attach to the request for legal aid the documents needed to establish eligibility. These documents are the following: 

· statement of personal data on the applicant and his/her dependant(s), 

· statement on the financial situation of the applicant and his/her dependant(s), 

· if the applicant or his/her dependant is employed, a certificate from the employer on his/her income at the date of the application, 

· a certificate regarding taxable income received in the calendar year preceding the application, 

· if the applicant receives a pension, the last postal certificate indicating the amount of the pension, 

· if the applicant or his/her dependant receives unemployment benefit or other continuous social aid, the certificate stating the period of eligibility and the amount received.

2. The exemption from advancing costs of procedure contains the following rights:

· exemption from advancing dues (prenotation of dues),

· exemption from advancing the costs incurred in litigation,

· the right for appointing patron lawyer.

The Decree 6/1986. (VI. 26.) of the Minister of Justice lists the types of actions in which the parties have exemption from advancing costs of procedure regarding the object of action (e.g. actions for affiliation and other actions establishment of parentage, actions concerning the placement of a child, actions for maintenance etc.) 
3. Act XCIII of 1990 on Dues regulates the exemption from advancing and bearing dues. 
One can distinguish between personal and objective exemption from advancing and bearing dues. Both exemptions derive from the Act on Dues, no application or judicial decision is necessary to grant this kind of preference.

Specific legal persons are exempted from dues of procedure, such as

· the Hungarian State

· local governments

· Hungarian National Bank

· foundations and public foundations

· churches etc.

The most important and typical applications and motions for which no dues have to be paid or the dues advanced shall be returned are the following:

· proceedings related to the declaration of death and the establishment of the fact of death, if disappearance or death took place in consequence of an event of war or natural disaster;

· proceedings for the registration of foundations, public foundations, non-governmental organizations, non-profit companies, 

· petitions for the correction, and/or supplementation of decisions;

· proceedings related to the electoral roll;

· proceedings related to reported changes upon being registered in the register of legal advisors;

· appeals against resolutions prescribing transfer;

· legal actions for court review of administrative decisions passed in indemnification cases;

· tax settlement proceedings of local self-governments;

· proceedings initiated by independent court bailiffs in connection with proceedings of execution by court;

· proceedings instituted on the basis of favorable decision by the Constitutional Court,

· any litigation in connection with the protection of personal data and access to information of public interest. (Section 57.)

4. Act XCIII of 1990 on Dues regulates exemption from advancing dues (prenotation of dues). There are personal and objective types of exemption from advancing dues.

If advance payment of a due is likely to impose an unreasonable burden on a person taken into consideration his or her income and financial situation, such person may be granted exemption from the advance payment of due, particularly if the amount of such due exceeds 25 per cent of the taxable per capita income of the party and his spouse, and their dependent children living in the same household. (Section 60.)
Irrespective of their income and financial conditions, the parties shall be entitled to the right of prenotation of duties e.g.:

· in claims for compensation of damage caused to the life, physical integrity or health, or incurred in the financial assets of a person, when the life, physical integrity or health of the person was also put in jeopardy;

· in claims for compensation of damage originating from criminal offenses, not including violations against the life, physical integrity or health of another person, and infractions;

· in marital suits, with the exception of actions for divorce, as well as pecuniary claims awarded in marital suits;

· in suits for the termination of the right of bearing name;

· in actions in connection with the civil law defense of persons;

· in actions for the compensation of damages caused within administrative authority;

· in proceedings for the review of administrative decisions;

· in civil court and non-litigious (execution) proceedings instituted in connection with inventions, prototypes, innovations, industrial designs, topographies, know-how, and/or assistants' fee by inventors of inventions and prototypes, innovators, authors of industrial designs and topographies, as well as assistants;

· in proceedings instituted by housing cooperatives against their members or non-member owners, and condominium associations against their owners for the refund of operational, renovation or common maintenance costs;

· in legal actions filed against the state for the enforcement of indemnification claims in connection with a criminal proceeding

· in actions filed for the annulment of contracts for the conveyance of residential properties of private individuals. (Section 62.)

5. Act XCIII of 1990 on Dues regulates application of reduced due.
The due shall be 10 per cent of the due on litigious proceedings

a) if the plaintiff withdraws his claim during the first hearing;

b) if the legal action is declared suspended during first hearing, and is dismissed as a result of suspension;

c) if the defendant admits the claim during the first hearing, or satisfies the claim prior to the first hearing;

d) if the parties reach a settlement during the first hearing;

The due shall be 30 per cent of the due on litigious proceedings for a case dismissed by suspension following the first hearing, or due to the plaintiff's withdrawal, or if jointly requested by the parties.

The due shall be 50 per cent of the due on litigious proceedings, if a settlement is concluded following the first hearing.

6. The rules of Act LXXX of 2003 on Legal Aid reflect the provisions of the Council Directive No 2003/8/EC to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes. According to Legal Aid Act the Hungarian State shall grant the parties legal aid through a patron lawyer (supporter attorney) in litigious and non-litigious civil proceedings. The State shall advance the costs of the patron lawyer and – depending on the income and financial situation of the party – bear them. If, according to the court decision, the other party is required to bear the legal costs, this party shall reimburse the Hungarian State the fee of the patron lawyer as advanced.
3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies

Like a new service some legal expenses insurance group have appeared in Hungary since 2002. 

E.g. the D. A. S. offers its services such as: 

· legal consultancy

· legal representation in civil litigation and in non-litigious proceedings,

· bearing of costs on the grounds of insurance contract to the amount of pre-ordain.

Their activities cover the following services:

· legal protection in cases of compensation claims,

· consumer protection,

· legal protection in cases related to driving licenses,

· insurance services,

· legal advices,

· insurance for legal expenses of a family,

· legal protection regarding social security.

But these services and the Legal Expenses Insurance are not generally revealing in Hungary.

3.4 After-the-event (ATE) insurance.

I have no information whether ATE insurance service would be in Hungary.

3.5 Loans or grants from banks, trade associations, etc.

I have no information whether a special loan or grants from bank - as a source of finance for bringing or defending a legal claim - would be in Hungary.

The banks give free-consumption loan what the plaintiff can appropriate for financing his litigation. 

3.6 Funding from a lawyer or other third party investor

In Hungary it is unusual that a lawyer or a third party investor finances for a bringing or defending legal claims.  

4.
Further issues

How predictable are the amounts involved?

The amount of costs incurred in civil litigation is quite predictable. The costs can be divided into three main parts:
· The amount of the due is determined by virtue of law;

· The costs of taking of evidence during the procedure increase in proportion to the number of burden of proofs ordered by the court. However, basically the costs of taking of evidence can be valued in advance, because the most expensive cost is the fee and reimbursement of an expert, and the circumstances of the relevant case show if expert will be needed.
· Costs of lawyers: these costs are not predictable in advance because it is usually unknown whether the other party will have lawyer or not and how high the fee of this lawyer will be. It depends on their fee agreement and the final decision of the court.
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

Basically there are no specific strategies for decreasing legal costs. Some rules of CCP can be mentioned:
· The principle of good faith regarding the conduct of the parties. It means that the parties must tell the truth, they must not delay the procedure with their misconducts and must not cause unnecessary costs. The sanctions of acting in bad faith are of two types: imposing a fine or ordering the party to bear the extra costs incurred by his conduct notwithstanding his success at the end of the procedure. The maximum sum of a fine is HUF 500,000 but not more than the sum in dispute. The fine can be imposed on the same party repeatedly if he is reluctant to comply with a court order.
· Reduced amount of due mentioned in 3.2. point shall be paid or a part of the advanced dues shall be returned if the parties settle their dispute voluntarily at an early stage of the procedure.

· Instead of civil procedure parties can take part in alternative dispute resolution (procedure), e.g. mediation which has much lower. Agreements reached via mediation are saved by the CCP through the rules on bearing of costs of litigation: if the dispute has already been settled by the parties in mediation, but one of the parties brings an action concerning the same dispute, this party shall bear all the costs notwithstanding his success. But the general rules apply if the party institutes an action for the performance of the settlement.
How proportionate are the sums involved?

Most parts of the costs of civil procedure are proportional. The amount of due of civil proceedings has not increased radically for ages. Introduction of free market and free price regarding fees and reimbursement of experts, the costs of expert evidence have become lower.
However, the costs of lawyers can be disproportionately high because fees are determined in fee agreements without any restriction.

How long do the procedures take?
The term of a civil procedure depends on the circumstances of the relevant case especially on the number of burden of proofs ordered by the court.

Generally civil procedures last at least 1 year up to 3 years.

What proportion of cases is settled and how long do they take?

There are no statistics available concerning the percentage of cases settled before judgment. Parties are allowed to settle their dispute in the civil proceeding before the court and also out of court. Settlement of the parties approved by the final order of the court has the same legal effects as a final judgment, i.e. as enforceability and res iudicata.

Parties can settle their dispute at every stage of the proceeding. In case of a settlement civil procedures last not so long because the term of taking of evidence becomes shorter.
In practice, judges are keen to reach a settlement because they do not have to pass a judgment and can finish a case at an earlier stage. In actions for dissolution of a marriage and in labour actions the CCP prescribes that the judge must try to reconcile the parties at the first trial and he can go on with the proceeding only if this reconciliation has brought no result.
What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

The source of this statistic is available: www.birosag.hu (the official website of the National Judicial Council.)
	Local courts, proceedings of first instance
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	Civil cases
	160,242
	158,486
	158,007
	151,204
	154,067
	150,268
	148,180
	148,176
	158,558

	Commercial cases
	14,153
	14,172
	13,928
	13,329
	13,612
	13,502
	13,415
	15,226
	16,764


	Labour courts, proceedings of first instance
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	Labour cases
	23,732
	26,099
	23,798
	29,801
	28,856
	32,818
	27,903
	26,538
	24,086


	County courts, proceedings of first instance
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	Civil cases
	3,525
	4,052
	4,740
	7,485
	10,960
	11,134
	11,827
	12,554
	12,593

	Commercial cases

	2,770
	2,733
	3,025
	3,448
	4,539
	4,800
	4,916
	5,077
	4,906

	County courts, appeal proceedings
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	Civil cases
	23,051
	23,307
	23,436
	22,405
	19,914
	18,174
	17,137
	16,499
	20,437

	Commercial cases
	3,581
	3,150
	3,449
	3,040
	2,657
	2,453
	2,352
	2,267
	3,956

	Labour cases
	3,417
	3,079
	3,069
	3,234
	3,219
	3,413
	3,430
	3,076
	3,353


	Courts of appeal, appeal proceedings
	2004
	2005
	2006
	2007
	2008

	Civil cases
	1,996
	2,443
	2,930
	2,893
	3,278

	Commercial cases
	671
	987
	1,144
	1,150
	1,200


There are no official statistics available on the number of small claims, settled cases, ombudsmen, special schemes, codes of business conduct, etc.

What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

Appeal is a devolving, appellate and ordinary remedy in Hungary. It is appellate because the legal remedy is usually granted by a higher court if the first instance decision was delivered by a local court, the appellate court will be the county court etc.

Appeal is a devolving review, since the appellate court is entitled to review the first instance decision both in questions of facts and law, though its competence is restricted concerning the factual shortcomings of the appealed decision. New facts and new evidences may be submitted before the appellate court only under limited, strictly determined circumstances. In addition, though theoretically the taking and the appraisal of evidence can be carried out on appeal, in practice – in order to deprive the parties of the two-level adjudication – the court remits the case to the first instance court to repeat or supplement the proof-taking under the instructions of the appellate court.
Appeal is qualified as a general review, since it is a legal remedy useable against every decision. Judgments are usually appealable with some exceptions: e.g. a default judgment can be objected to instead of an appeal, judgments given in actions for judicial revision of state administrative acts may not be appealed except for the state administrative decision was delivered by a state organ with competence extending to the whole territory of Hungary in a one instance procedure and the administrative decision can be altered by the court.
Orders of court can be classified into two groups according to
· whether they can be appealed independently

· or can not be appealed at all.

Independently appealable orders are e.g. orders dismissing the statement of claim, discontinuing an action, suspending the procedure, imposing a fine etc. An order permitting an intervention, joining and separating actions, or the orders on realm of evidence (appointing or instructing an expert, appointing a date for proof-taking) are non-appealable decisions.
An appeal shall be filled within 15 days following the service of the judgment and orders given out of trial to the parties, and within 15 days following the pronouncement of orders delivered on the trial.
The costs of appeal are lower than those of the first instance proceeding. Dues and fee of lawyer are to be paid, but appellate court’s competence is restricted concerning the factual shortcomings of the appealed decision, therefore there is not any taking of evidence, so costs of taking of evidence do not arise.
According to the Act on Dues the basis of the due for appeal is the value of the appealed claim. The rate of the due is 6 per cent of the due base but at least a minimum of HUF 7,000 and a maximum of HUF 900,000. if the appeal is submitted against an order, the rate of due is 3 per cent but at least a minimum of HUF 5,000 and a maximum of HUF 175,000.

According to Decree 32/2003 (VIII. 22.) of the Minister of Justice, if the parties do not agree otherwise, the fees of lawyers that are to be borne by the losing party are 50 per cent of the fees in first instance proceedings. This rule shows that appellate proceedings do not last so long, there are approximately only one or two trials.
There is no official statistic available on the number of percentage of appealed cases.
What reforms can be recommended?

The expenses of civil litigation are quite predictable in Hungary. The value of due has not increased radically for ages, introduction of free price regarding to fees of experts, costs of taking expert evidence have become lower. However, the costs of lawyers can be disproportionately high because of the free market.

In order to reduce the costs, civil procedures should be speedier in Hungary. The principle of a speedy trial was introduced to the CCP in 1999. It is now generally accepted that protection of the right to a fair trial can be ensured only if the court procedure is finished within a reasonable time.
The amendment in 1999 introduced several time limits within which the court must make the necessary procedural acts. E.g. the court must examine the statement of claim within 30 days following its arrival to the court. The court must set a trial day within 30 days following the arrival of the statement of claim to the court. The first trial shall be held within 4 months following the arrival of the statement, or if the beginning of these 4 months should be counted from a later day under CCP, within 9 months (e.g. because the statement of claim had to be returned to the plaintiff for completion). However, these time limits are not so strict and brief, e.g. there are long time-gaps between two trials. On the other hand, up to now there is no efficient system which would guarantee the application of these rules by the judges.
Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.
As it is mentioned in 4.1. of the questionnaire the amount of costs incurred in Hungarian litigation cab be divided into three main parts:
1. The amount of due is determined by virtue of law and is advanced by the plaintiff at the time of the commencement of proceeding.

2. The costs of taking of evidence (mainly costs of experts, costs of witnesses) shall be advanced by the proving party (in these cases the plaintiff).

Costs of witnesses are insignificant (about HUF 3,000) and they arise only in few cases. The sum of reimbursement of a witness is determined by law (see 1.4.).

As we mentioned in 1.5. there are two types of experts’ costs: government-regulated and free price. In these cases, if an expert is needed, the sum of the fee and reimbursement is determined by the expert freely one month before the relevant year. Circumstances of these cases show if an expert will needed, but we can only estimate the sum of expert’s costs.

3. As it is mentioned in 1.3. the fee of lawyer can be freely decided in a fee agreement. Both the plaintiff and the defendant shall pay for their own lawyer’s fee usually at an early stage of the procedure (e.g. right after the first trial). Costs of lawyer represented the prevailing party shall be borne by the losing party, but principally the judge adjudges the amount of lawyer’s fee, and the judge is entitled to lower the agreed price taking into consideration the rules of Decree 32/2003 (VIII. 22.) of the Minister of Justice (see 1.3.).
As scholars we have no exact information about the sums of lawyers’ fee agreements. But it can be established that the sums valued by the Hungarian practitioner (see table of case studies) are not so typical in Hungary, they are overvalued.

On the basis of all this information we can estimate only the amount of costs of procedures ordered by the court at the end of the proceeding, which is advanced by the plaintiff and bearing by the losing party according to the general rules.
1. Small claim: repayment to a consumer of €200 price paid for product not delivered.
In case of this small pecuniary claim (€ 200 is about HUF 60,000) the consumer (creditor) must initiate an order for payment proceeding. This non-litigious procedure is regulated by Chapter XIX of CPC. The court upon the unilateral claim of the entitled person summons the debtor – without granting him a hearing and omitting the procedure of proof – to comply with what has been put forward in the claim or to raise an objection against it.
The claim may be submitted only for pecuniary claims or claims on movable assets. In the event of a pecuniary claim exceeding the value of HUF 1,000,000 (about € 3,333), the creditor may initiate a proceeding of an order for payment or an ordinary litigious procedure. If, however, the pecuniary claim does not exceed HUF 1,000,000, an order for payment procedure is obligatory.

In this simple case the consumer (creditor) must advance the due of procedure, which is 3 per cent of the pecuniary claim at least a minimum of HUF 3,000. so the total sum of due is HUF 3,000 (about € 10).
If the consumer is represented by a lawyer, the fee of lawyer ordered by the court and borne by the losing party: HUF 5,000 (about € 17).
Total sum of the procedure: HUF 8,000 (about € 27).
The debtor may contest the application within 15 days after serving of the order for payment. The statement of opposition is a statement by the debtor saying that he denies or opposes the legal basis or the amount of the application for an order for payment and on the basis of his asks for hearing, that is, to transform the procedure into a full trial. In this case the consumer must make the due of civil litigious proceeding complete, so he must advance further 3 per cent of the disputed value but at least a minimum of HUF 4,000 (about € 13). In this case the losing party has to bear approximately: HUF 7,000 (about 23) due, HUF 10,000 (about € 33) fee of lawyer.

Total sum of the proceeding: HUF 17,000 (about € 56).
Before the order for payment procedure the consumer can initiate a special alternative dispute resolution. To enforce consumer rights Act CLV of 1997 on Consumer Protection established conciliation bodies attached to the regional economic chambers. The conciliation bodies deal primarily with the out-of-court settlement of consumer disputes relating to the application of rules on the quality and safety of goods and services and product liability, and to the conclusion and implementation of contracts. The aim of the Conciliation Body procedure is to settle disputes between consumers and undertakings by agreement, and failing this to reach a ruling in the interests of enforcing consumers’ right quickly, effectively and simply. This procedures are free of charge for consumers.
2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.
This divorce claim can be brought by one of the spouses against the other on the ground that the marriage perished entirely and for good. If there is no mutual consent, the court ex officio must decide on the placement and the support of the two children. Representation by lawyer is not compulsory in this case.
The sum of due:
· HUF 12,000 (about € 40) of divorce claim,

· HUF 15,000 (€ 50) of claim of placement of children,

· HUF 180,000 (€ 600) of claim of support of children, if the amount of support is HUF 250,000 (€ 833) per month.

If one of the parties is represented by a lawyer, the fee of lawyer ordered by the court can be approximately: HUF 200,000 (about € 667).

Total sum of the proceeding: HUF 407,000 (about € 1357).
A decision on bearing the costs of procedure differs from the general rules: the judge takes into consideration not only which party won the case but all the circumstances of the case and deliberates them freely.
The case is more difficult if there is another claim concerning matrimonial property rights. In this case the court may give a part-judgment on the divorce and only if it is final can start trying the property matters. The expenses of this proceeding are higher, but representation by a lawyer is not compulsory. Costs are: due, fees of lawyers and costs of expert, who will estimate the value of the average home:
· due is HUF 207,000 (€ 690) plus 6 per cent of the value of the home but at least a maximum of HUF 900,000. In this case the total sum of the due: HUF 900,000 (€ 3,000),

· costs of expert are app. HUF 80,000 (€ 267),

· fee of lawyer is about HUF 300,000 (€ 1,000).
Total sum of the proceeding: HUF 1,280,000 (about € 4,267).
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.
In this case it is likely that the court would require an expert’s opinion on the value of the damages. Representation by lawyer is not compulsory in this case.
· costs of expert are app. HUF 150,000 (€ 500),

· sum of due: HUF 108,000 (€ 360),

· fee of lawyer: HUF 90,000 (€ 300).
Total sum of the proceeding: HUF 348,000 (about € 1,160).
Loser party will be the person who caused the accident breaching the rules of Highway Code. If each of them did so (partial success), the court takes the portion of success and the sums advanced by the parties into account. If there is not a considerable difference between the portion of success and the advanced costs the judge rules that the parties bear their own costs.
4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).
Labour cases fall within the labour courts’ jurisdiction. At present there is only this one type of special court left in Hungary. Labour courts operate at first instance and join back to the ordinary court structure on appeal, as county court have jurisdiction to hear the appeals from the labour courts’ decisions.
Costs of this proceeding: due and fee of lawyer, but representation by lawyer is not compulsory:
· sum of due is HUF 900,000 (€ 3,000),

· fee of lawyer is HUF 650,000 (€ 2,167).

Total sum of the proceeding: HUF 1,550,000 (about € 5,167).
In this case all costs are to be advanced by the Hungarian State, and borne by the losing party (see exemption from advancing costs of procedure 3.2.).
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.
In this case the plaintiff is entitled to bring an action for financial and non-financial damages. The amount of this compensation depends what kind of permanent results are caused by the doctor’s error.
Taking of expert evidence is obligatory.

Representation by a lawyer is not compulsory.

Approximately the sum of plaintiff’s pecuniary claim will be HUF 10,000,000 (€ 33,333). In this case costs of the proceeding are:

· due: HUF 600,000 (€ 2,000);
· costs of expert: HUF 500,000 (€ 1,700)

· fee of lawyer: HUF 500,000 (€ 1,700).

Total sum of the proceeding: HUF 1,600,000 (about € 5,400).
6. SME: small company claim for unpaid debt of €8,000.
Probably expert is not required in this case. Representation by a lawyer is not compulsory.

In this case costs of the proceeding are:

· due: HUF 144,000 (€ 480);

· fee of lawyer: HUF 120,000 (€ 400).

Total sum of the proceeding: HUF 264,000 (about € 880).
7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.
Taking of expert evidence will be needed. Representation by a lawyer is compulsory.

In this case costs of the proceeding are:

· due: HUF 900,000 (€ 3,000);

· costs of expert: HUF 1,000,000 (€ 3,300)

· fee of lawyer: HUF 30,000,000 (€ 100,000).

Total sum of the proceeding: HUF 31,900,000 (about € 106,300).
8. Injunction – consumer: against neighbour to stop noise.
Probably expert is not required in this case. Representation by a lawyer is not compulsory. The value of the subject matter of this proceeding cannot be established, so the basis of due shall be HUF 250,000 because this case will be trailed by the local court (see 1.1.).

In this case costs of the proceeding are:

· due: HUF 15,000 (€ 50);

· fee of lawyer: HUF 15,000 (€ 50).

Total sum of the proceeding: HUF 30,000 (about € 100).
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

Probably expert is not required in this case. Representation by a lawyer is compulsory. The value of the subject matter of this proceeding cannot be established, so the basis of due shall be HUF 350,000 because this case will be trailed by the county court (see 1.1.).

In this case costs of the proceeding are:

· due: HUF 21,000 (€ 70);

· fee of lawyer: HUF 200,000 (€ 700).

Total sum of the proceeding: HUF 221,000 (about € 770).
Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Ad a) Background and historical context of developing legal aid system in Hungary 

In 1996 the Hungarian Ombudsman (Katalin Gönczöl) carried out an investigation into the functioning of the legal aid system in Hungary. Although the examination of the Ombudsman placed particular emphasis on legal aid in criminal cases, her findings rang true for the field of civil legal aid as well. She stated: “Within the Hungarian justice system, the performance of ex officio lawyers fails to provide protection against the violations and errors of the authorities.”

In 2002, the Hungarian government stated in its program that it will create a system for ensuring good quality legal advice and legal representation for the indigent. The “people’s attorney” as the initiative is commonly called is aimed to ensure access to justice for those who are not in a position to exercise their rights because of their financial limitations.

It is also aimed to reduce the burden of the court system and lessening the number of civil actions by making free legal services in the form of consultation and advice. 

In order to encourage the creation of institutions for the socially disadvantaged in which they will be able to receive professional legal advice and representation in court in the course of asserting their rights and resolving legal disputes, the Parliament adopted the Act LXXX of 2003 on Legal Aid. 

This legal aid reform has been implemented in two phases: the first phase, which concerns extra-judicial procedures, took effect on 1 April 2004 while the new rules on legal aid for court proceedings took effect on 1 January 2008. 

The guiding principles provided by Act on Legal Aid are:

· to help the socially handicapped persons in access to justice

· to help the access to legal aid in civil litigation and in extra-judicial proceedings,

· the State doesn’t finance a party who litigates in bad faith. 

Ad b) Critical review of current position 

Two key issues are identified as reasons for the deficiencies and ineffective functioning of the Legal Aid system in Hungary.

The first problem is the lack of adequate financing, meaning very low fees for legal aid attorneys compared to market rates. Since 2004 steps have been taken to increase the hourly fees of ex officio lawyers and although these efforts are obviously limited by budgetary constraints, the situation has shown some improvement. 

The second main reason for the ineffectiveness of the legal aid system concerns the deficiencies of the legal framework. In the Hungarian system, several organizations are responsible for various elements of managing the legal aid system, which has led to an inconsistent system of responsibility for ensuring access to justice.

The Legal Aid Act set up a separate administrative organization, the Legal Aid Service of Central Office of Justice under the Hungarian Ministry of Justice and Law Enforcement. 
In contrast to the original concept of the Legal Aid Act, the court (and not the Legal Aid Service) decides to grant the different types of exemption - on the party’s motion - and the court has to supervise whether the conditions are still satisfied in every year from granting the exemption until the final termination of the civil litigation and before issuing an order for enforcement. 

In line with this jurisdiction the Legal Aid Service decides in application for the authorization of patron lawyer
 and not the court. 

The third authority (association) who stands in the “legal aid process” is the Bar Association who maintains the register of lawyers whereby the Legal Aid Service appoints a lawyer from this list in a specific case.   

The fact that the provision of legal aid in civil cases and out of court procedures had come closer to the market-based system, where clients can select lawyers, and where the participation of lawyers in the system is voluntary, is a definite improvement.
But the above-mentioned divided jurisdiction of legal aid system is objectionable.   
Apart from this fact the amounts of costs incurred in civil litigation is quite predictable and proportionate.  The value of due has not increased radically for ages, introduction of free price regarding to fees of experts, costs of taking expert evidence have become lower. However, the costs of lawyers can be disproportionately high because of the free market.
As for the settlements in Hungary, parties are allowed to settle their dispute in the civil proceeding before the court and also out of court. Settlement of the parties approved by the final order of the court has the same legal effects as a final judgment, i.e. as enforceability and res iudicata. In case of a settlement civil procedures last not so long because the term of taking of evidence becomes shorter.
In practice, judges are keen to reach a settlement because they do not have to pass a judgment and can finish a case at an earlier stage. In actions for dissolution of a marriage and in labour actions the CPC prescribes that the judge must try to reconcile the parties at the first trial and he can go on with the proceeding only if this reconciliation has brought no result.
� Some words about the structure of the Hungarian Court System. At the base of the Court pyramid there are the municipal and district courts called local courts. The six district courts operate in Budapest the municipal courts located in major cities altogether more than one hundred (exactly 111) in Hungary. 


At the next level there are the county courts. There are 19 counties in Hungary therefore there are 19 County Courts and the Metropolitan Court in Budapest. County courts are first instance courts (in civil actions where the litigated amount is above 5 000 000 HUF) and operate as appeal courts too.


From 2005 five upper courts operate in Hungary exclusively as appeal courts. They are seated in Budapest, Debrecen, Győr, Pécs, Szeged. These courts have competence to render judgment on legal remedy submitted against the decision of local or county courts. The Court of appeal re-examines the facts of the case and reaches its own conclusions. In most cases it is possible to contest the decision by appealing in cassation to the Supreme Court.


The Supreme Court hears the appeal submitted against the decisions of the upper courts, and exclusively adjudges petitions for revision in law. 


Figures 2004: Number of judges: 2.757 (27,18 judges/100.000 inhabitants) Number of support staff: 7.557 Number of cases (inflow): 1.190.286  Total budget judiciary system: 276.564.000 Euros





 


� In the application, the party shall indicate:


a) the aid applied for; 


b) the court conducting the proceedings and the subject and file number of the case for which the aid is requested or, if the proceedings have not yet been initiated, the name, home address (registered office) of the adversary, the subject matter of the legal dispute and the competent court for conducting the proceedings. (Act on Legal Aid Section 53.)
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