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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

1.
What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

Court charges. A fixed amount, determined by law, has to be paid depending on the value and on the type of the proceeding undertaken. In the following scheme we have summarized the amount to be paid (by the purchase of a revenue stamp) at the beginning of the proceedings:
	Ordinary Proceedings with determined value: 

	
	Euro

	Up to  € 1.100,00 
	30,00

	Up to € 5.200,00
	70,00

	Up to € 26.000,00
	170,00

	Up to € 52.000,00
	340,00

	Up to € 260.000,00
	500,00

	Up to € 520.000,00
	800,00

	Over € 520.000,00
	1.110,00


	Proceedings with undetermined value:

	
	Euro

	Civil and administrative 
	340,00

	Lower Jurisdictions 
	170,00

	
	

	
	

	Special Proceedings:
	Half of the amount corresponding to the value of the proceeding

	Voluntary process and Proceedings in closed session:
	€ 70,00

	Procedures of enforcement:
	

	                             Immovable (real estate) property
	€ 200,00

	                             Movable property
	€ 100,00

	Bankruptcy proceedings:
	

	From the adjudication in bankruptcy to the closure of proceedings 
	€ 672,00                       (paid by the receiver)

	Appeal to the bankruptcy decision
	Half of the amount corresponding to the value of the proceeding 

	Proceeding in closed session
	€ 70,00

	Late claim in the bankruptcy 
	See ordinary proceedings 

	Lease, loan proceedings 
	€ 103,30

	Opposition to payment order
	Half of the amount corresponding to the value of the proceeding 

	Proceedings free from payment of duties:
	

	       Family law proceedings (legal separation, maintenance,      

                                      husband-and-wife financial relations)
	

	       Employment and social security proceedings 
	

	       Legal status or capacity of individuals proceedings
	


Other official charges 
1. VAT: 20% calculated on the costs awarded by the Court;
2. CPA: (Cassa Previdenza Avvocati) national insurance contribution for lawyers;  2% calculated on the costs awarded by the Court;
3. Translator: € 14,62 for 100 lines and  € 3,10 of registry, dues borne by the petitioner; 

4. Bailiff: no payment is due to the bailiff, but notification dues depend on the value of the proceeding and on the activity carried out, as follows:
· Service: costs of the acts served by the bailiff are approved by law (i.e. the travelling expense is (i) € 1,57 up to 6km (ii) € 2,90 up to 12km (iii)  € 3,93 up to 18km (iv) € 4,77 over 18km every 6km);
· Execution: see point 5.
5. Enforcement of a judgment: There are three types of enforcements actions: (i) forced execution; (ii) execution for delivery or release; (iii) forced execution of an obligation (which entails the obligation to do or not to do a specific action) . The enforcement of actions sub (ii-iii) consist in ordinary proceedings and the parties have to  bare the same costs mentioned above (please refer to point 1). 
As far as the costs for forced execution are concerned (sub i), there are different types of forced executions (i.e. distraint of movable property, distraint of real property, garnishment), and, therefore, costs differ and the amounts depend on the value of the execution. In particular: 
Undertake forced        Entry Fee        I.V.G.(
      execution
· Distraint of movable property:          
· value up to € 2.000,00               € 75,00                  € 8,00    € 62,00/124,00
· value over € 2.000,00          € 75,00                   € 108,00      € 62,00/124,00
· Garnishment: 

Provisions for distraint of movable property apply.
· Distraint of real property                       € 75,00                    € 208,00
Lawyers’ fees  
The lawyer fees are determined by law. Existing rates approved by the Ministry of Justice provide that, for judicial activity, the fees must be calculated on the basis of the value of the proceeding and of the actual activity which will  be carried out. In order to provide an example, please see the table below:
	
	Up to € 5.200,00
	Up to 25.900,00
	Up to 51.700,00

	
	Fees (min/max)
	Fees (min/max)
	Fees (min/max)

	
	
	
	

	Drafting of summon
	70/165 
	85/330 
	160/665

	Hearing attendance
	25/40 
	30/80
	40/165

	Client reference
	40/106 
	55/210 
	110/420


Additional amounts called "rights" (diritti) (which are usually lower in value) are due for any single activity performed by the lawyer, on the basis of the value of the proceedings. 
Furthermore, a fixed amount, equal to the value of the 12,50% of the lawyers’ fee awarded by the Court, is due as general costs (“spese generali”). Such amount includes: transportation, telephone, fax, postage, photocopying, secretarial and sundry.
In 2006, the European Court of Justice, however, approved some exceptions  of the set  minimum fees determined by law, as these provisions would have resulted in a restriction on the legitimate freedom to provide services. Therefore, at the moment, the lawyers’ fees are calculated  by considering the value of the  highest amount imputable to each service.
Additionally, since 2006, also agreements between lawyers and clients by means of which fees can be determined conjunctly and fixed as a percentage of the value of the claim, are allowed.
.
As far as extrajudicial activity is concerned, there are rates approved by the Ministry of Justice, but usually fees are agreed with the client. 
A witness of fact. No payment is due to the witness. The costs to the applying party are just the ones for the writ of summons (now feasible by registered letter with a form of acknowledgement of receipt - about 6,00 Euros). 
Otherwise, the summons could be served by the bailiff and the costs are the same as those mentioned above (please refer to point 1.4 above).
An expert. The Court-Appointed Technical Expert’s fees are generally borne by the applying party and then shared among the parties or, alternatively, borne by the losing party. In case of appointment by the Court, parties are entitled to appoint their own experts and they will pay the respective experts.
What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?
Other factors which may constitute a "price” for bringing a claim are the quantity and the quality of the activities which need to be carried out (for instance, search of relevant documents, researches at the chamber of commerce, costs for translations – excluding  the official charges abovementioned - private investigations, etc). , Therefore, unfortunately,  it is  impossible to make an estimate of what these costs could be, since these expenses, as can easily be imagined,   are not predictable.

2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?
Please identify:

(a) What law or guidance exists?

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

(c) When must payment be made? 

(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?
Lawyers are in general paid by the client.

According to Article 91 c.p.c. the Courts award the legal costs to the losing party; so, when this is the case, the losing party may be requested to reimburse the costs borne by the winning party.

According to Article 92 c.p.c. if the costs supported by the successful party are exorbitant and  not justifiable, the Court  may decide to exclude these in the reimbursement. 

Finally, in some cases and whenever it is reasonable, the Court may decide to share the costs on all the parties of the proceeding. 
The reimbursements/indemnification/payment is definitively awarded in the final decision in which the Court, in compliance with the abovementioned rules (articles 91, 92 c.p.c. and the Legal Aid principles), decides on costs. 
3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

Personal funds. Main system.

Legal aid. The article 76 of the Presidential Decree n. 115/2002 provides the cases for the admittance to Legal Aid. 
Those who have a taxable yearly income up to € 9.723,84 have the right to avail themselves of the Legal Aid. Upon application, a lawyer among those who are enlisted in the Legal Aid registers - available in the district of the Court of Appeal before which the proceeding is pending or has to be started - is appointed.

Those who are admitted to the Legal Aid won’t bear the cost of the procedure, but, should the Court decide against them (therefore becoming the losing party), the Judge will order the reimbursement of the costs to the successful party.
Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies. 
LEI is an allowed and used especially by the companies. There are no particular limitations for private use either, but this seems to be a les used tool by the category.
After-the-event (ATE) insurance. The ATE insurance are also permitted, but mostly legal insurances are structured as LEI ones.
Loans or grants from banks, trade associations, etc. Allowed but not used; the trade 
associations provide free legal (extrajudicial) advice to their members, whilst legal assistance in proceedings has to be paid. 
Funding from a lawyer or other third party investor. Allowed but not used.
4.
Further issues

How predictable are the amounts involved?
According to the Court charges and according to the lawyer’s fees, which, as we stated previously, are regulated by law, the plaintiff and the other parties can make a rough estimate of the expenditure, but in many cases it is impossible to calculate all the costs ab initio.
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?
These kinds of strategies are not so used in Italy. But is not excluded that lawyers and clients can submit an agreement in which the parties agree to lower the costs. 
How proportionate are the sums involved?

If we understand the question correctly, since the sums involved (both the Court charges and the lawyer’s fees) are determined by law and correspond to the value of the proceeding, we can consider them to be proportionate..
How long do the procedures take?  

As far as a first instance ordinary proceeding, is concerned, this usually takes from two to five years dating from its commencement. If second instance judgements are requested, and should a proceeding before the Court of Cassation be subsequently started, proceedings may even last respectively other 5 and 10 years. Such figures have to be considered as an estimate, since the effective duration depends upon several factors such as (i) the court district, (ii) the type of proceedings and (iii) any other event which may occur during the proceedings (postponement, suspension, interruption).
What proportion of cases is settled and how long do they take?

The following figures, concerning started and settled proceedings in 2007, describe the situation in the Italian Courts(:
                                           Introduced                   Settled

Tribunal                             4.367.826                 4.159.780   
Court of Appeal                    143.479                    124.681

Court of Cassation                  32.278                      29.776

What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.
During the period 2005-2006 the claims settled by Alternative Dispute Resolution methods were about 83.000. The 60% of all these claims were before the Chamber of Commerce. 
What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  
· All the judgments of the Court of First Instance can be appealed except the ones for which the appeal is forbidden by law or by agreement. In particular, those which are not  eligible for appeal by law are:
· decisions rendered under “equity principles” by the Giudice di Pace (Article 339 Par. 3 CPC); 

· decisions which settle: individual labour or social security cases and compulsory health insurance disputes  -not exceeding € 25,82 in value (Articles 440 and 442 CPC); 

· decisions dealing with an opposition to enforcement proceedings (opposizione agli atti esecutivi) (Article 618 CPC); 
· decisions rendered in accordance with “equity principles” (Article 114 CPC).

The parties are also able to agree to submit the case, directly to the Court of Cassation for its review. In this case, the review will concern only infringements or false applications of the law or conflict of jurisdiction (and not the legal matter itself).
During the appeal procedure,  the Court is not bound by the findings of the first instance, but the parties can’t present new claims and evidences that differ from those presented in  first instance, except the case in which new evidences -that the Court must determine as  necessary for the final decision- couldn’t have been presented before. Therefore, new evidences can be admitted only if  (i) the Court declares them as necessary for the final decision and (ii) if they were not “available” and have become accessible subsequently. 
What percentage of cases is appealed?  
See figures above.
How do the costs of an appeal compare to first instance?
The cost of the appeal are the same of the first instance (entry fee, revenue stamps, court charges, translator..). 
What reforms can be recommended?
Several bills for the reform of some parts of the Code of civil procedural law are under discussion before the Parliament
Case Studies

For all the above mentioned elements ,it is the difficult to foresee a likely estimate of the costs of a proceeding. Even though some values are determined by law in their maximum amount, this still does not allow a trustworthy evaluation of the expenses related to a judgement.

The amount which needs to be estimated, in fact, can rarely be measured before the proceeding is commenced., As previously stated, the parties are in the condition to determine some of the costs of the proceedings, but are unable to evaluate items such as the acquisition of documents, the researches at chamber of commerce, the costs for translations (apart the official charges abovementioned), and private investigations. All these elements constitute further costs  which are in no way predictable.
Having said this it is obvious that the amount estimated before a proceeding is commenced, can only take into account the costs provided for by the Ministry, but for the same reasons, this can rarely be an accurate estimate of the final value to be paid.

( I.V.G.: the amount of this tax depends on the value of the goods distrained.


( Source: Ministry of Justice.
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