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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

Please quote verbatim, or attach, all source documents.

1.
What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

Court charges.

Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).

Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

A witness of fact.

An expert.

Any other costs.

What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

For each item, please:

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

(c) give (or estimate) any relevant actual amounts of money involved, and

(d) say when the amount of money involved becomes clear to the payer.

2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Please identify:

(a) What law or guidance exists?

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

(c) When must payment be made?

(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

3.2 Legal aid.

3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

3.4 After-the-event (ATE) insurance.

3.5 Loans or grants from banks, trade associations, etc.

3.6 Funding from a lawyer or other third party investor.

For each item, please 

(a) quote completely any law or guidance on the subject.

(b) give or estimate any relevant actual amounts of money involved.

(c) say how extensively each source of funding is available and used in practice.

4.
Further issues

How predictable are the amounts involved?

What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

How proportionate are the sums involved?

How long do the procedures take?  

What proportion of cases is settled and how long do they take?

What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

What reforms can be recommended?

Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

6. SME: small company claim for unpaid debt of €8,000.

7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

8. Injunction – consumer: against neighbour to stop noise.

9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Thank you for completing this questionnaire

PAGE  
2

_1169021094.doc
[image: image1.png]






