Comparative Project on Litigation Costs and Funding Systems

Questions for Scholars only
A)
Please give the background and historical context to the rules on fundings and costs. What principles and theory apply?

1) General
In addition to what the Practitioner has already noted about the situation in The Netherlands, I will answer the above question by discussing the (historical) backgrounds. I will distinguish between the procedural costs on the one hand, and the extrajudicial costs on the other hand.
2) Procedural costs
The Practitioner has already outlined the notion of ‘procedural costs’. The procedural costs comprise the Registry charges (court fees), the costs of the bailiff, the lawyer’s disbursements and fees, the costs of the witnesses and the experts’ fees.
Basic Principles
From early days Dutch procedural law has known two basic principles with regard to the costs connected to legal proceedings:
a)
The unsuccessful party has to pay the ‘winning’ party’s procedural costs.
b)
In order not to (unnecessarily) thwart access to justice, the cost risk needs to be limited.
Ad a) (‘the loser pays’):
Ever since the nineteenth century Dutch procedural law has known the rule that the unsuccessful party has to reimburse the procedural costs to the ‘winning’ party. In the old Wetboek van Burgerlijke Rechtsvordering (i.e. code of civil procedure, hereafter referred to as ‘Rv’) this rule could be found in article 56. At present article 237(1) Rv states:
“The unsuccessful party by judgment of the court will be ordered to pay costs.”

Originally this principle of liability for procedural costs was founded on the notion that the losing party had committed tort. Shortly after this rule of law was implemented, however, the general opinion on this notion changed. Equity and justice, rather than tort, should be at the root of the rule that the losing party has to bear the procedural costs.
So the court has to sentence the unsuccessful party to pay the successful party’s procedural costs. However, the court is at liberty to divide the procedural costs over both parties (to ‘compensate’) in these two cases mentioned in article 237(1) Rv, for example by deciding that each party bears their own (procedural) costs.
1)
Both parties have failed on several heads.
2)
Parties are connected by a family, marriage or similar relation.
In both cases the court is not obliged to proceed to compensation of costs. It is allowed a lot of latitude on this point. However, the law does not allow (full or partial) compensation (on grounds of equity) when a claim is awarded or rejected in full.
Ad b) (limiting procedural costs risk):

Article 6 ECHR contains the universal fundamental right to access to justice. In the light of article 6 ECHR it has to be avoided (as much as possible) that the costs connected with legal proceedings factually constitute a (serious) obstacle for any citizen to refer a dispute to the court. That is why in Dutch law there is a limitation of the risk of procedural costs: the party that is ordered to pay costs does not have to pay the entire procedural costs of the successful party. The costs to be paid are determined on the basis of a flat rate, the so-called ‘Liquidation rate’. The consequence of the use of this rate system (based on an agreement between the judiciary and the Dutch Law Society) is that the procedural costs that the unsuccessful party has to reimburse to the successful party are less than the actual procedural costs of the successful party. The sentencing court uses the Liquidation rate to calculate the procedural costs the unsuccessful party has to reimburse to the successful party. It will take into account on the one hand the procedural activities performed in the course of the procedure (and the work attached to these), and on the other hand the financial interest of the dispute. The amount of procedural costs to be paid thus calculated is then incorporated into the sentence.
As described above, a limitation of the procedural costs risk (on behalf of the unsuccessful party) is effected by means of the Liquidation rate. This (also) means, however, that the successful party will not be reimbursed for all procedural costs, and hence will have to bear part of these costs himself. In broad outline the picture with regard to the procedural costs is as follows:
Successful party
The successful party has had to incur expenses. The Registry charges and the costs for the bailiff are the subject of legislation and hence are not ‘free’. The fee of the lawyer (as mandatory procedural representative) is a different matter altogether. The lawyer who assists a party in a procedure works on the basis of a commission contract. With respect to this agreement the lawyer and the principal agree on an hourly rate. There is no legal limit, and so parties can in principle agree on any rate (‘freedom of contract’).

The Dutch system will in many cases lead to the situation that the successful party’s actual costs are only partially covered by the reimbursement by the unsuccessful party (who is ordered to pay costs), because the successful party has had to pay a substantially higher amount in fees to his lawyer. More often than not the successful party will have to bear a (substantial) part of his procedural costs himself.
Unsuccessful party
The unsuccessful party who is ordered to pay costs is faced with ‘double’ costs: not only has he had to pay his own costs (especially his lawyer’s fee), but also he has to reimburse the successful party because he was ordered to pay the procedural costs.
Legal Aid Act
Citizens with limited financial capacity can apply for legal aid paid for by the government. This is laid down in the Legal Aid Act. If one fulfils the conditions laid down in the act, the government will pay the procedural costs (especially the lawyer’s fees). The citizen only has to pay an own contribution which is dependent on the income.

It is important to note, however, that this subsidised legal aid only covers the citizen’s own procedural costs. The government will never cover the procedural costs the unsuccessful party has been ordered to reimburse to the successful party.
Appeal and cassation
That which has been noted above about the procedural costs, is not only valid for the procedure at first instance, but also for the procedure in appeal and the procedure in cassation (at the Supreme Court). Article 237 Rv has been declared similarly applicable to the procedure in appeal and the procedure in cassation. See article 353(1) Rv and art. 418a Rv respectively.
Application procedure
That which has been discussed before applies to the so-called ‘summons procedure’ (which is a procedure that is initiated by a bailiff serving a summons). 
Dutch procedural law also knows the ‘application procedure’ (which is a procedure that is initiated by lodging an application). Application procedures often are procedures that are connected to family law. Article 289 Rv, valid for application procedures, allows the court the freedom to order a party to pay the procedural costs. This procedure is different in that the court is not obliged to order the unsuccessful party to pay the procedural costs. For all that, neither party in an application procedure is usually ordered to pay the procedural costs, because parties are often connected by a marriage or family relation.
The exception to article 1019h Rv

The Practitioner has already pointed out that since 1 May 2007 Dutch law has known an exception to the principle of limitation of the procedural costs risk. For cases concerning intellectual property rights article 1019h Rv states that the unsuccessful party can be ordered to pay the full procedural costs unless equity forbids this.
Article 1019h Rv concerns the implementation of EC directive 2004/48/EG concerning the enforcement of intellectual property rights. According to the clarification of this legislative provision the court will have to order payment of proportional procedural costs, to be tested against equity or natural justice. In case of large-scale counterfeiting or piracy it is possible under article 1019h Rv to order the unsuccessful party to pay the procedural costs in full, whereas in the conviction of an infringer in good faith fairness may dictate that the procedural costs of the successful party need not be reimbursed in full.
3) Extrajudicial costs
The extrajudicial costs need to be distinguished from the procedural costs within the meaning of article 237 Rv. The ‘extrajudicial costs’ are the costs involved in obtaining satisfaction extrajudicially. Article 6:96(2) sub c Burgerlijk Wetboek (i.e. Dutch Civil Code, hereafter referred to as ‘BW’) states that a creditor may also demand from the debtor as ‘material loss’ reasonable costs for obtaining satisfaction extrajudicially. These costs cannot, however, include the costs of proceedings that are covered by the order to pay costs within the meaning of article 237 Rv, as is stated explicitly in article 241 Rv, for instance activities connected with preparing documents for the case or preparatory inquiries.
According to established case law extrajudicial costs are allowed to be reimbursed if a) it is in itself reasonable that these costs were incurred and b) the amount of the (extrajudicial) costs claimed is reasonable as well. This means in fact that there is a double test of reasonableness (by the court). 
B)
Please give a critical review of the current position.

1) General
Below I will briefly describe the criticisms of the Dutch system. I will (again) distinguish between procedural costs and extrajudicial costs.
2) Procedural costs
The main criticism of the present regulation is that article 237 Rv does not allow the court to divide the procedural costs fairly over the parties in cases where a claim is awarded or rejected in full. According to article 237(1) Rv it is only possible (for the court) to divide the procedural costs over both parties (to ‘compensate’) if both parties have failed on several heads (as well as in the –much– rarer case that parties are connected by a family, marriage or similar relation).

As already clarified above, equity and justice are the basis for the rule that the unsuccessful party should pay the procedural costs.
Equity can demand that the procedural costs are also divided over both parties in a case where the claimant’s claim was awarded or rejected in full. In the literature it has been suggested to change article 237(1) Rv in such a way that compensation of procedural costs will also be possible in cases where one of the parties has failed on all heads.
3) Extrajudicial costs
Article 6:96(2) 2 sub c BW allows the court ample latitude to test whether claimed extrajudicial costs should be considered for reimbursement. This regulation has not met with much resistance in literature and in practice.
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