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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

Please quote verbatim, or attach, all source documents.

1.
What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

Court charges.

Court fees (Griffierechten) depend on the value of the claim. At present, they range from € 36 in cases before the local court until € 6174 in cases where the plaintiff is a legal entity. If however the plaintiff is a natural person the maximum amount of court fees is € 1184. The court fees are fixed by law
 and published by law and on the state regulated website www.rechtspraak.nl 
Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).

Other official charges are the bailiff’s costs for the service of the writ, the costs of translation of the writ, and the costs of attachments and arrests

Lawyers’ fees. Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

Parties are free to negotiate a fee on an hourly basis, unless a client (natural person) is entitled to the State’s Legal Aid. Whether or not a person is entitled to legal aid is depends on the computation of the combination of income and assets of the client. The rules and regulations of the legal Aid system are very complicated and not intransparent for ordinary persons and I, indeed for the lawyers. Under the Legal Aid system, a special state agency pays the lawyers a fixed fee per type of case.

Clients who are not entitled to legal aid are free to negotiate their fees with the lawyers. The lawyers’ fees are in general not transparent. Most lawyers use the system of hourly rates. Hourly rates may range from € 75 to € 700. Quite a number of  law firms add a mark up of 5% for office costs. 

The amount of lawyers fees is subject to an ongoing public debate. Most repeat players have forced lawyers to accept fixed rates for repeat activities, ranging from the collection of unpaid debts from customers, to standard employment cases to regular insurance disputes, to even mergers & acquisitions.

Please note the difference between the lawyers’ fee as charged to the client and the lawyers’ fee as recovered from the losing party. The award of lawyers’ fees is transparent and partly predictable in advance. 

The fees as awarded are regulated by an informal but national standard used by all Dutch courts. A plaintiff may ask the court to apply another method of calculation, but courts are extremely reluctant to apply any other set of standards. The lawyers’ fees as awarded by the courts depend on the value of the claim and on the amount of legal actions within the proceedings. Each procedural act is worth a point (minor acts are worth 0.5 point). There are 8 levels. The levels are related to the value of the claim. At level 1, a point is worth € 384 (with a maximum of 5 points). At level 8 the points a point is worth € 3211 (no limit as to the amount of points).
 The court calculates the amount of points and cross indexes the amount of points against the applicable level. 

No cure no pay arrangements are not allowed by the Dutch bar association (and upheld by the incumbent department of justice as a matter of principle). 

Conditional fee arrangements are allowed by the Dutch bar association on the condition that the client does pay the actual costs and that the conditional part does not result in an excessive reward for the lawyers. There are no clear criteria to assess whether the arrangement is excessive.

Moreover, an advocaat is obliged to submit his disputed unpaid invoices in civil matters to the local branch of the Dutch bar association that will determine whether the advocaat has charged a fair amount, taking into account any relevant facts and circumstances of the case.
A witness of fact.

According to art. 182 of the Dutch Code on civil procedures, witnesses may claim the costs incurred and expenses made (travel costs, parking etc). To testify as a witness is a legal obligation. A person may claim lost income for the time spent, but the court will assess the amount at its own discretion (usually a few hundred € maximum). Employees can hardly claim lost salary, because almost any employer will pay salary during these hours. These costs are not predictable. Formally, an ancient legal tariff scheme still applies
, but nobody refers to that tariff scheme anymore (because the amounts are in cents rather than in euro’s). The presiding judge very loosely computes the costs after a very informal hearing of the witness and after hearing the advocaten of the present parties.  The court states the amount in the minutes of the hearing (the “proces-verbaal”) The ( lawyer of ) the party that proposed the witness shall pay the witness. The losing party will reimburse the winner for these costs as assessed by the court and computed in the final verdict. 

An expert.

The fees for the appointment of an expert are regulated in the articles 195-199 of the Dutch Code on civil procedures. According to these rules, the court appoints the experts. The court will first allow parties to agree on the number and the persons of experts. Courts prefer one expert but sometimes appoint a panel of 3 experts, but there is no limit. The court will decide if parties cannot reach agreement. The costs of the experts differ depending on the cases. They may range from several 100 € ( assessment of a small object and some short and clear questions) to several hundreds of thousands of euros in complicated matters.

Any other costs.

What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

For each item, please:

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

(c) give (or estimate) any relevant actual amounts of money involved, and

(d) say when the amount of money involved becomes clear to the payer.

· Delays ( that have an immediate impact on the claimed interest, as the charged interest adds up to the claim)

· Complex procedures with multiple defendants,

· Incidents during proceedings (preliminary issues on the competence of the court, third party proceedings, counterclaims etc)

· The right to appeal with the court of appeals and to appeal later on with the Hoge Raad (on issues of law only)

· Unpredictability

· The strong pressure by the court to settle the cases after the defendant has filed the statement of defence

· The knowledge that the winner will have to pay for a large part of its lawyers fees, even if he wins.
According to the annual report of the Dutch Judiciary,

in 2007 the average length of a commercial case brought before the District Court

was 5 weeks if no defence was filed, and 60 weeks if there was a defence.138 In the

Subdistrict Courts, the average length of a commercial case was 1 week (if no defence

was filed), or 16 weeks if there was a defence. The average length of proceedings in an

appellate court is 70 weeks.
 

2.
Who bears the costs? 

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Please identify:

(a) What law or guidance exists?

In Dutch civil litigation, a mitigated form of the ‘loser pays’ principle applies. Not all the lawyers’ costs made by the winning party are awarded to the winning party. The lawyers’ fees as awarded by the courts depend on the value of the claim and on the amount of legal actions within the proceedings. Each procedural act is worth a point (minor acts are worth 0.5 point). There are 8 levels. At level 1, a point is worth € 384 (with a maximum of 5 points). At level 8 the points a point is worth € 3211 (no limit as to the amount of points).
 The court calculates the amount of points and cross indexes the amount of points against the applicable level. 

The only exception is formed by in cases concerning intellectual property disputes. Based on the enforcement directive (Directive 2004/48/EC) art. 1019h of the Dutch Code on civil procedures was introduced. According to this regulation, the winning party has the right to recover all the costs made due to the civil procedure. However, since 1st august 2008 the Dutch judiciary released guidelines on the application of this rule with regard to lawyers’ fees in the judiciary. Depending on the kind of procedure, the losing party has to cover the lawyers’ fees of the winning party with the maximum between €6000 and €25000.

In practise, the award to the winning parties enables the winning party to recover only a small percentage of the actual costs.

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

No data on percentages available. The percentages vary in accordance with the amount of the claim and the absence of any defence
(c) When must payment be made?

The court does not set a date for payment, unless the claimant asks the court to set a reasonable date and the defendant does not object ( usually 14 days after the date of the verdict).

If the verdict does not mention a particular date, the lawyer of the winner , as a rule of ethics, issued by the Dutch bar shall notify the defendant of the verdict and allow the defendant a reasonable term to pay the costs as computed by the court plus a mark up of approximately € 125 for the lawyers ‘post court decision activities. The lawyer may submit an application with the court for an order to pay the post verdict amount. In practise, either the loser pays the mark up, or the winner does not ask for an extra order, because the overall costs of the application are usually higher than € 125 

If the los does not comply with the verdict, the winner may instruct a bailiff to seize the loser’s assets.

(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

He does not. The opponent has to assess his own risk

3.
What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

Personal funds are permitted in the Dutch civil litigation. Generally, the litigation costs are covered by the personal funds of the parties involved in a civil procedure.

3.2 Legal aid.

Legal aid is possible in the Dutch legal system. It may be granted in all cases and regulated in the Wet op de rechtsbijstand (Legal Aid). The main requirements for receiving legal aid are the income and other valuable assts test. There is a very loose check on spurious claims or a very loose threshold for the value of the claim. Legal aid covers Pre litigation advise (including a fund of medical quick scan in personal injury cases) and the expenses of litigation, (part of) the court fees, expert witnesses, costs of service of the writ. Most persons eligible for legal aid have to pay an amount to their lawyers of several hundred euro. (Only the expenses of litigation, or also pre-litigation advice and information?  Costs of lawyers, experts, court, etc?). If a person receives legal aid, the losing party pays his opponent’s costs if the opponent wins.

3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

Legal Expenses Insurances (LEI) are available in the Netherlands and are very popular. These policies work as follows: Mandatory free choice of lawyer. The LI’s try to steer their insured’s to their own law firms or to preferred suppliers, but an insured has the right to choose. 

The LI tries to control the case as long as there is no need to instruct an advocate
 . The policy must include a dispute resolution clause whereby the insured has the right to consult a lawyer in the event of a dispute about the way the LI handles the case. What level of costs is generally covered? € 10,000-€ 50,000. Most common is the € 25,000 coverage.

No public records available on the number of policies held. The policies are very easily available at every insurance desk (brokers, direct writers, intermediaries). The costs range from € 350,-- /€ 1,500 per year. The LI market is controlled by 2-5 major players. The market their policies rather aggressively.

3.4 After-the-event (ATE) insurance.

It is a growing market, but still small. The providers are funds basically controlled by a number of plaintiff’s lawyers and informal investors, paying for the instructed lawyer on the basis of a success fee (25-50 %). It is still a matter of dispute whether these funds should be regarded as an insurer who carries insurance business without a proper insurance license.

No public data available on the number of policies held. The regular players will do a legal quick scan prior to acceptance. My cousin was the director of the main player. He told me that this player accepted around 30 cases out of 250 a year.

3.5 Loans or grants from banks, trade associations, etc.

Other methods of funding of litigation are ad hoc associations, vulture funds, unions, consumer protection associations. No public data is available regarding the availability, characteristics, coverage and cost but the number is growing after each event ( especially stock market frauds).

3.6 Funding from a lawyer or other third party investor.

The lawyer is not allowed to fund a claim, as this amounts to an illegal form of conditional arrangement. Third parties investors are allowed to fund litigation. It is a rather popular method of funding. The third party investors usually instruct a law firm to perform some sort of due diligence prior to acceptance. The investor pays the litigating lawyer and requires a fee of 25-40 % of the nett result ( after deduction of several cost elements).
4.
Further issues

How predictable are the amounts involved?

The lawyers’ fees are in general not transparent and predictable in advance. Please note the difference between the lawyers’ fees as charged to the client and the lawyers fee as recovered from the losing party. The award of lawyers’ fees is transparent and partly predictable in advance. The fees as awarded are regulated by an informal but national standard used by all Dutch courts. A plaintiff may ask the court to apply another method of calculation, but courts are extremely reluctant to apply any other set of standards. The Dutch court fees are transparent and predictable in advance, as they are laid down in a legal act.
 Expert renumeration is not predictable. The experts may demand a further deposit if the first amount was not enough. Factual witnesses’ cost are not predictable. Formally, an ancient legal tariff scheme still applies
, but nobody refers to that tariff scheme anymore ( because the amounts are in cents rather than in euro’s).

What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

Strategies to lower the costs are not wide spread.  One of the most popular strategies in insurance claims is to agree with the insurance company that the litigated claim is only a small percentage of the actual claim, but that the parties will resolve the case as per pro rata of the verdict on the litigated claim. Parties circumvent the amount of court fees . The computation of the court order will also result n a lowe amount, as the amount of the litigated claim is likely to fall in a lower category than the actual claim. This type of cost reduction does not have a significant impact on the over all costs of the court proceedings.

In personal injury cases, plaintiffs tend to divide the dispute in various chapters, such as liability, medical issues (usually involving medical expert opinions), and quantum. Parties investigate whether they can reach agreement on items and litigate on the first item that can not be settled. Once that item has been decided by the court, parties investigate whether they can reach a ( partial) agreement on the remaining issues.
How proportionate are the sums involved?

With the exception of the court fees, all other costs of litigation are not proportionate. Therefore, litigation is very expensive and it is said that initiating a civil procedure for a claim below € 10,000 is not profitable.

How long do the procedures take? 

7-35 days if the defendant does not file any defence; 1 week at the subdistrict court (kantongerecht) and 5 weeks at the district court (rechtbank); 112-420 days on average if the defendant files any defence (112 days at the kantongerecht, 420 days at the rechtbank).

What proportion of cases is settled and how long do they take?

We have no knowledge of any recent data 

What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

WE SHALL SEND THESE IN THE COURSE OF NEXT WEEK

What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

Cases with an over all monetary value of less than € 1750 are not subject to appeal. Dutch law contains a number of specific provisions that prohibit appeal in specific types of litigation. Best known restriction is in specific employment proceedings whereby the employer or the employee files a request to dissolve the employment contract. The rulings of the dutch courts on such applications are not subject to appeal, unless the appellant argues that the court has not observed the rules of due process. These appeals are relatively rare.

What reforms can be recommended?

We leave the response to the acedemics.

Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

Consumer does not have to instruct a lawyer and may litgate without a lawyer representing him. Costs if consumer wins, costs of writ, costs of court fee of € 90 and € 100. if defendant wins €100. ADR; very popular in consumer matters, the so-called “geschillencomissie”, the disputes committee, presided by a judge or a lawyer and two experts. Costs ranging from free to  a contribution of € 75-€ 150 

2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs may vary between less than € 1,000 each ( amicable settlement in an early stage) to tens of thousands of euros. The costs depend on the duration of the litigation.

In divorce cases, each party bears his or her own costs.

3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs may vary between less than € 1,000 each ( amicable settlement in an early stage) to tens of thousands of euros. The costs depend on the duration of the litigation

Loser pays costs of writ, € 313 for court fees and around € 800 for costs

4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs may vary between less than € 1,000 each ( amicable settlement in an early stage) to tens of thousands of euros.

The costs depend on the amount claimed and the duration of the litigation
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs may vary between less than € 1,000 each ( amicable settlement in an early stage) to tens of thousands of euros.

The costs depend on the amount claimed and the duration of the litigation
6. SME: small company claim for unpaid debt of €8,000.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs depend on the amount claimed and the duration of the litigation. The winner would probably receive an award for costs of approximately € 2,500
7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs depend on the amount claimed and the duration of the litigation. Each party may end up paying tens of thousands of euros, even hundreds of thousands of euros. The winner may obtain an order for compensation of costs of around € 50,000 with the district court.
8. Injunction – consumer: against neighbour to stop noise.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs depend on the duration of the litigation. The level of animosity is usually such that parties are exposed to a significant amount of costs. The court usually orders each party to bear its own costs, unless it is clear that one of the neighbour s has committed gross negligence. He may be exposed to an order of  around € 4,000 –€10,000
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

Cost for each individual depends on the hourly rate of the instructed lawyer and on the animosity between the parties. The costs depend on the amount claimed and the duration of the litigation. Each party may end up paying tens of thousands of euros, even hundreds of thousands of euros. The loser is exposed to an order for costs of all the winners costs.
Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Thank you for completing this questionnaire

� Wet en Besluit Tarieven Burgerlijke zaken, as amended per 1 February 2009; Wet Tarieven Administratieve zaken for administrative cases 


� Tariffs applicable on 1 January 2006: the amounts are adjusted at irregular intervals


� Besluit tarieven in strafzaken juncto artikel 2 besluit tarieven in burgerlijke zaken as amended in 1970 (30 november 1970, staatsblad 1970,550)


� De rechtspraak, jaarverslag 2007 page 35, published at www.rechtspraak.nl


� Tariffs applicable on 1 January 2006: the amounts are adjusted at irregular intervals


� See � HYPERLINK "http://www.rechtspraak.nl/NR/rdonlyres/EBA9E984-8948-42F3-8326-F8FF7F375131/0/INDICATIETARIEVENINIEZAKENbronversiejuli2008.pdf" �http://www.rechtspraak.nl/NR/rdonlyres/EBA9E984-8948-42F3-8326-F8FF7F375131/0/INDICATIETARIEVENINIEZAKENbronversiejuli2008.pdf� 


� a person can not litigate without the assistance of an advocate in ordinary claims with a value of € 5,000 and more. Employment cases, lease cases are brought before a separate district court; no assistance is required in these courts


� Wet en Besluit Tarieven Burgerlijke zaken,for civil cases, Wet Tarieven Administratieve zaken for administrative cases


� Besluit tarieven in strafzaken juncto artikel 2 besluit tarieven in burgerlijke zaken as amended in 1970 (30 november 1970, staatsblad 1970,550)


� Based on the data provided by the Dutch justice department relating to ultimo 2007
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