Judicial Culture and the Politicolegal Opportunity Structure:  

Explaining Bill of Rights Legal Impact in New Zealand
(N.B. PRE-PEER REVIEW, PRE-PRINT VERSION)

David Erdos
Centre for Socio-Legal Studies

University of Oxford

david.erdos@csls.ox.ac.uk


[image: image1.png]



N.B.  GIVEN THAT THIS IS A PRE-PEER REVIEW PRE-PRINT OF AN ARTICLE SUBMITTED TO LAW AND SOCIAL INQUIRY FOR PUBLICATION:

DO NOT QUOTE OR CITE WITHOUT PERMISSION
This paper examines and attempts to explain the legal impact of the New Zealand Bill of Rights Act (NZBOR) during its sixteen years of operation. Despite instantiating a wide range of civil and political rights and being one of the most widely cited statutes in New Zealand, it is argued that NZBOR has only had significant legal effects in the area of the criminal law and freedom of expression.  In contrast, its impact in relation to issues such as discrimination has been extremely limited.  Rival paradigms for explaining this outcome are considered including those which emphasise drafting (Rishworth, 1997, 2006), judicial attitudes (Segal & Spaeth, 1992) and the availability of support structures for legal mobilization (Epp, 1998). It is argued that factors such as judicial attitudes have proved at least as important as the bare text in determining the outcomes observed.  Moreover, evidence points to complex interactions between these and other independent variables.   Finally, it is argued that consideration of this case provides valuable pointers to the possible future trajectory of outcomes in other cognate jurisprudences including, most notably, under the Human Rights Act (1998) in the UK.

It is now over sixteen years since New Zealand acquired a statutory Bill of Rights (New Zealand Bill of Rights Act (NZBOR) (1990)).  This article provides an examination of the legal effect of the Act so far and then attempts to explain this impact.  A particular focus is given to examining why the instrument’s legal impact in relation to issues such as discrimination has been so limited.  In providing such an explanation it is hoped that a contribution may be made to a “rights review” literature which variously argues that drafting (Rishworth, 1997, 2006), judicial attitudes (Segal & Spaeth, 1992; Geiringer, 2006) and the availability of support structures for legal mobilization (Epp, 1998) largely determine the concrete outcomes of judicial rights review.  The principal conclusions of the paper are, firstly, that judicial ideology has proved an extremely important variable but, secondly, no one factor can provide a comprehensive explanation of its own.  Instead, it argued that these and other independent factors have and continue to interact in complex ways to produce the outcomes observed.

The paper is structured into three sections.  Section one provides an elucidation of the outcomes which have been forthcoming under NZBOR arguing that, by and large, significant legal effects have only been witnessed in the criminal and freedom of expression arenas.  Section two explores the extent to which drafting (2.1), judicial attitudes (2.2) and the availability of support structures for litigation (2.3) can explain these outcomes.  Finally, section three considers important interactions between these and other independent variables.
Section One:  Sixteen years on:  legal outcomes under NZBOR

Since coming into force towards the end of 1990, the New Zealand Bill of Rights Act has become certainly one of the most cited statutes – perhaps the most cited statute - in New Zealand.  A LexisNexis search of the New Zealand Law Reports found no fewer than 40 citations of NZBOR during 2005.  In comparison, despite numerous references to its “principles” on the statute book and its high-profile within public debate, only four citations were made to New Zealand’s principal founding document, the Treaty of Waitangi.


Despite this, however, it appears that much of NZBOR’s legal impact has been limited to civil liberty cases principally in the criminal arena.  Thus, Ran Hirschl’s analysis of reported decisions made under NZBOR by the Court of Appeal between September 1990 and December 2002 indicate that no fewer than 71% of these are classifiable as “criminal due process” in nature (Hirschl, 2004, p. 104).
   These quantitative findings mirror the fact that much of the most qualitatively important NZBOR case law has also developed in the area of criminal justice.  Thus, in 1992, Noort
, which dealt specifically with the administration of breath/blood-alcohol tests, clearly established that the right to counsel was a fundamental legal right.
  In 1995, NZBOR interpretation in Martin
 established new protections in relation to trial without undue delay and in 1997 Grayson
 outlined rights based on NZBOR relating to not being subject to unreasonable search and seizure.

These new rights have, in turn, been linked to important new remedies. In Baigent’s case
, which related to the mistaken searching of Mrs. Baigent’s address due to it wrongfully being identified on a search warrant as the house of a suspected drug dealer, an important new remedy of NZBOR monetary damages was created.  In the Martin case referred to above, the finding of undue delay resulted in a stay of proceedings.  Finally, although the prima-facie exclusionary rule developed in Kirifi (1992) and Butcher (1992) was modified into a “balancing” test in Shaheed (2002)
, Butler and Butler still find that “[e]xclusion of evidence obtained following a breach of BORA is frequently sought and granted as a remedy” (Butler & Butler, 2005, p. 1050).

The one other area of the law where NZBOR has arguably had a significant impact relates to the protection it provides in relation to freedom of expression through section 14.  Although clearly having a similarly strong quantitative impact on NZBOR jurisprudence as criminal justice issues, Butler and Butler find that “the enactment of s 14 of BORA has given added emphasis to the importance of free expression and has given a strong statutory base for its vindication” (Butler & Butler, 2005, p. 1110).   Thus, in 1998, Lange
, which involved the attempt by the former Prime Minister David Lange (1984-1989) to sue for defamation, the New Zealand Court of Appeal
 found that section 14 of NZBOR provided one reason for the recognition of a right of qualified privilege in defamation law to accommodate the publication of untruthful statements in relation to the performance of politicians.   Two years later, the Court of Appeal in Lewis
 drew on NZBOR to find that the granting of name suppression in relation to the reporting of trials was not to be given lightly.  In the same year, this court also used NZBOR to limit the reach of the censor in relation to banning of “hate literature”.
  Finally, and perhaps most controversially, in Hopkinson (2004)
 Justice Ellen France in the High Court found that, due to section 14 of NZBOR, burning the New Zealand flag during a political process did not constitute an offence per se.  This was despite the Flags, Emblems and Names Protection Act (1981) providing that it was an offence if any person “in or within view of any public place, uses, displays, or damages the New Zealand flag in any manner with the intention of dishonouring it” (Section 11(1)(b)).
  Outside these two areas, however, judicial protection of NZBOR rights has been “minimal” (Butler & Butler, 2005, p. 1107).

Section Two:  Explaining outcomes:  perspectives from the literature

The purpose of this article is not only to elucidate the particular legal effects of NZBOR but also to explain them.  This section examines the extent to which perspectives found within the existing socio-legal literature - which variously stresses the centrality of drafting, judicial attitudes and the availability of support structures for strategic litigation - can provide such an explanation.  It will be argued that, although each of these factors, and particularly judicial attitudes, appears to have played a role in determining the impact of NZBOR, none provides a comprehensive explanation of the concrete outcomes observed.  This finding will be a prelude to the next section which argues that, in order to fully explain such outcomes, the complex interactions between these and other independent variables need to be fully explored. 
2.1 -  A drafting focus (Rishworth, 1997, 2006)

The “open-textured” nature of Bill of Rights appears to make an analysis of the development of its jurisprudence peculiarly ill-suited to a traditional “black-letter”, “declaratory” understanding of the role of the judge and court process generally (Hart, 1961, p. 204-5).  Despite this, however, one important paradigm argues that Bill of Rights outcomes can largely be explained by focusing on their specific drafting.  A representative of this school of thought is Paul Rishworth, a Professor of Law at the University of Auckland.  Rishworth has argued that both the emergence and type of “human rights practice and culture” which has grown up in New Zealand largely reflects decisions made “from the top”, principally via the drafting of new legislative rights instruments (Rishworth, 1997, p. 171).  At a general level, Rishworth gives pride of place to the passage of New Zealand Bill of Rights Act (1990) in bringing about this new practice and culture (Ibid, pp. 171-175).  More specifically, he argues that the particular judicial decisions made under this instrument including the emphasis on providing new protections in the area of civil liberty whilst eschewing consideration of matters which implicate “social policy” reflect its drafting.  In particular, he asserts that:
[T]he framers of our Bill of Rights were…attracted to the “process” theory in which judicially protected rights were designed to preserve the opportunity for political participation and decision making, rather than dictate substantive outcomes.  Whilst that process theory has proved difficult to sustain in the United States, it may still be apt in and for New Zealand.  If so, that is a reason for applauding the New Zealand judiciary’s performance in matters of civil liberty [cites Zaoui case (see below)], as well as understanding the apparently conservative approaches in Attorney-General v. Daniels (the Special Education case) and the majority judgments in Quilter v. Attorney-General [two NZBOR anti-discrimination cases]. (Rishworth, 2006, p. 126)


There is clearly much to be said for such a drafting focus.  At a general level, the passage of NZBOR has widely been seen as significantly altering the nature of public law as it pertains to rights in New Zealand (Allen, 1999; Hirschl, 2004; Smillie, 2006).  More specifically, it is true that the framers of NZBOR were strongly committed to a particular Bills of Rights model which prioritized many of the same rights relating to the democratic and legal process as have developed most strongly in the NZBOR jurisprudence.
  Thus, the 1985 White Paper on a Bill of Rights for New Zealand suggested that comprehensive provision be made for rights relating to the search, arrest and detention of individuals (s. 21-27) as well as provision for rights which relate strongly to the democratic process such as freedom of expression (s. 14), assembly (s. 16) and association (s.17).  In contrast, a number of other rights sometimes found in Bills of Rights were deliberately excluded.  These included the not only social and economic rights of both a right-wing (e.g. rights to private property) and left-wing (e.g. rights to health, education and welfare) hue but also rights to family life and privacy.
  Finally, it should be noted that social equality rights were deliberately framed not as an open-textured right to equal benefit or equal protection of the law
 but rather as a right to non-discrimination on a closed list of grounds originally to be limited to colour, race, ethnic or national origins, sex, or religious belief (NZ Government, 1985, p. 84).

One problem with adopting an exclusively drafting-focus, however, is that many Bills of Rights which have had a seemingly broader impact on the legal and political system also only formally instantiate a limited range of rights.  The case of the Canadian Charter of Rights and Freedoms (1982) which also excludes rights to privacy and family life as well as any protection of social and economic rights may be a case in point.  A more fundamental and specific problem is that, although NZBOR ended up as an “interpretative” rather than truly constitutional and trumping instrument as was originally suggested in 1985 (New Zealand, Government, 1985), at least in the area of non-discrimination, the scope of rights protection which NZBOR instantiates has importantly widened since the original draft of the instrument was produced.  Even at the time of enactment in 1990, the non-discrimination grounds had been expanded to include “marital status”, thus bringing the instrument into line with those which protected in a private setting through the Human Rights Commission Act (1977).  More significantly, when a comprehensive reform of anti-discrimination law took place in 1993, both the Human Rights Commission Act (renamed the Human Rights Act) and section 14 of NZBOR were dramatically expanded so as to include not only on the grounds listed above but with regards to age (if 16 years or over), employment/beneficiary status, family status, political opinion, disability, the “presence in the body of organisms capable of causing disease” (notably, HIV) and sexual orientation.  As a result New Zealand became one of the only countries to offer such explicit protections in its Bill of Rights and, in fact, has a claim to being the very first to offer explicit protection on the grounds of sexual orientation.  Finally, in 2001, the Human Rights Amendment Act gave the non-discrimination rights included within NZBOR an enhanced legal status compared with the other rights.  In particular, this Act empowered the courts to issue a formal Declaration of Inconsistency where primary legislation was judged to be in conflict with these rights (Section 92J, Human Rights Act (1993) (as amended)).  Moreover, although not resulting in a striking down of the law, the new enactment provided that the issuing of such a Declaration would place a requirement on the Government, firstly, to bring it to the attention of the House of Representatives and, secondly, to provide a report containing advice on the Government’s response (Section 92K, Human Rights Act (1993) (as amended)).


Despite the extensive and enhanced status given to non-discrimination rights under NZBOR, which, as Taggart notes, “undercut[] significantly the [legal] difference  between the non-discrimination guarantee and a guarantee of equality” (Taggart, 1998: 279), the judicial development of such rights through case law has remained very limited and continues to contrast markedly with developments relating to the criminal law and freedom of expression.  Thus, although drafting issues have clearly not been entirely irrelevant in determining outcomes, it appears clear that other factors must also have played an important role.
2.2. – Judicial attitudes (Segal & Spaeth, 1992; Geiringer, 2006a)

As previously noted, NZBOR jurisprudence focuses much more strongly on certain civil liberty interests and the policing of legal and democratic processes than the bare text of the enactment would suggest.  In particular, despite important protections found in the enactment relating to non-discrimination, case law in this area has been particularly limited.  Given this reality, it is appropriate to investigate whether the attitude of the judiciary - the agents who in the final analysis are responsible for developing this case law - can explain the divergence.  Such an approach draws upon a rich “attitudinal” perspective which has developed within the socio-legal literature.  This perspective argues that judicial “ideological attitudes and values” play a central role in determining legal outcomes (Segal & Spaeth, 1993, p. 65).  Similar perspectives have also been forwarded specifically in the New Zealand case by, for example, Geiringer (2006a).

This section will draw principally on an analysis of the Court of Appeal/Supreme Court’s
 reasoning in Quilter (1998),
 the principal non-discrimination case argued under NZBOR, and the leading civil liberty case of Zaoui (2005).
  It will be argued that an analysis of these cases indicates that, although not driven principally by a reliance on the personal policy preferences of the judiciary (as a version of the “attitudinal” model popular in the United States would suggest), NZBOR jurisprudence has been heavily influenced by judicial understandings of their role vis-à-vis the executive and legislature.  In sum, the judiciary have demonstrated a marked willingness to intervene in order police democratic and legal processes and also defend certain civil liberty interests already cognizable within the common law.  In contrast, even when this goes against the framework which NZBOR has created, those rights seen as raising issues of “social policy” have received a distinctly more frosty reception. [*** Taggart note here?]

The case of Quilter (1998) concerned three lesbian couples who sought to have their partnerships recognized as marriages within the law of New Zealand.  They argued that the exclusion of same-sex couples from the rights and benefits of marriage was discriminatory against homosexual persons and couples and, therefore, contrary to the standard set out in NZBOR.
  Secondly, they contended that, since the Marriage Act did not expressly define marriage in heterosexual terms and, indeed, had a “plain meaning” which was largely non-gender specific,
 it could be interpreted so as to allow for same-sex marriage.  Both these arguments received short shrift when the issue came to be aired before the Court of Appeal (New Zealand’s then highest indigenous court).  Firstly, none of the justices were willing to accept that, given the understanding of “marriage” at the time the Marriage Act was enacted in 1955, the authorization of same-sex marriage could be a valid act of re-interpretation of this Act.  Secondly, and it will be argued more questionably, only one Justice (Thomas J) was willing to state clearly that the current treatment of same-sex couples by the law of New Zealand did constitute discrimination under NZBOR.
   In contrast, the majority of Justices, namely Richardson P, Gault J and Keith J, went out of their way to suggest that the inability of same-sex couples to marry was not unreasonably discriminatory under NZBOR despite its explicit coverage of non-discrimination on the grounds not only of “gender” but also of “sexual orientation”.
  The arguments which this majority put forward for that contention appeared particularly dismissive of the claims which Lindsay Quilter, Margaret Pearl and the other lesbian couples were making.  In particular, they refused to apply the anti-discriminatory concept of “adverse impact” in analyzing the exclusion of homosexual and couples from the institution of marriage.  Instead, they drew on vague “community values”,
 the interpretation of comparative and international instruments which didn’t explicitly mention “sexual orientation”
 and the reluctance of the common law to cognize such an value
 in order to render almost nugatory the specific inclusion of “sexual orientation” as a ground for non-discrimination within the NZBOR instrument.
What appeared primarily to motivate the majority was not a strict interpretation of the wording of NZBOR but rather, as Justice Keith candidly acknowledged in extra-curial writing in 2000, a particular “view of the relative role of the judges and legislator in developing the law in such areas [as anti-discrimination]” (Keith, 2000, p. 738).
  Thus, whatever the principle which section 19 of NZBOR instantiated, it was simply inconceivable to the Court of Appeal majority that it could lead them to question what was characterised as an issue of “social values and policy”
 appropriately dealt with through a “particularistic”
 legislative approach.
The restrictive interpretation of NZBOR’s anti-discrimination clause by New Zealand’s highest indigenous court contrasts strongly with a much more expansive jurisprudence in other areas including notably those concerning individual civil liberty.  An exemplar of the second category relates to the Zaoui litigation.  Ahmed Zaoui is an Algerian with convictions for terrorist related offences in a number of countries, namely Belgium and France.  In December 2002 he arrived in New Zealand from Vietnam on a false passport claiming refugee status.  This was refused by the Immigration Service on 30 January 2003 but later this finding was reversed by the Refugee Status Appeals Authority.  On 20 March 2003, the Director of the Security and Intelligence Service issued a security risk certificate declaring that Zaoui’s continued presence in New Zealand constituted a threat to “national security”.  The following day the Minister of Immigration made a preliminary decision to rely on it with a view to arranging Zaoui’s deportation.   Later than month, Zaoui appealed to the Inspector-General of Intelligence and Security for a review of the issuing of this certificate.  Three years later, and as a result largely of numerous legal proceedings brought by Zaoui, the Inspector-General’s review has stalled and has yet to be completed.

Perhaps what is most startling about the litigation which has resulted from this case is the extent to which the higher courts have proved eager to introduce extraneous rights standards into this situation even when this appears to frustrate the overall framework which the relevant primary legislation mandates.  As Claudia Geiringer (2006a-b) has noted, the clearest example can be found in the Supreme Court’s unanimous decision in Zaoui (2005).
  This decision held that the Executive could not deport an individual properly considered to be a threat to national security “if they are satisfied that there are substantial grounds for believing that, as a result the deportation, the person would be in danger of being arbitrarily deprived of life or of being subjected to torture or to cruel, inhuman or degrading treatment or punishment” (Zaoui (2005) at 93).  Moreover, it placed a requirement on the Executive to undertake a searching inquiry subject to “no pressing prescriptive time requirement” in order to ascertain the presence of any such danger (Zaoui (2005) at 92).  Justice Keith, who penned this decision for the Court, was also clear that NZBOR constituted the statutory basis for making such a determination (Zaoui (2005) at 90-1).

Although this decision clearly closely relates to similar determinations made within the European Convention system,
 what is remarkable, and in stark contrast to Quilter (1998), is the extent to which the court proved unanimously willing to stretch both the requirements laid down within NZBOR and the capacity for the Immigration Act (1987) to be interpreted in a manner consistent with such requirements in order to secure what they saw as Zaoui’s human rights.   With regard to the right standard itself, it should be noted that the NZBOR only clearly provides protection against the New Zealand state subjecting an individual to “torture or to cruel, degrading, or disproportionately severe treatment or punishment” (section 9).  Neither it nor the only international instrument it refers to (the ICCPR) expressly requires New Zealand to act or omit to act so as to prevent this standard (or indeed any other standing in NZBOR such as anti-discrimination) being violated by a third party Government outside New Zealand.  Moreover, even if rights found elsewhere within the international human rights law corpus are somehow read into NZBOR, this can still only provide a peremptory basis for New Zealand not expelling, returning or extraditing where substantial grounds exist for believing that a person may be subject to torture
 rather than protection which the court also found against the danger of lesser forms of ill-treatment, namely, that which is cruel, inhuman or degrading.

The court’s highly creative re-interpretation of the relevant provisions of the Immigration Act (1987) in Zaoui (2005) is even starker than its decision in relation to the NZBOR standard itself.  One part of this Act (Part 4A) deals specifically with immigration matters (including that of refugees) which involve security concerns.  This section specifically states that its purpose is to “[e]nsure that persons covered by this Act who pose a security risk can where necessary be effectively and quickly removed from New Zealand” (section 114A(f)).  Moreover, elsewhere in this section, a detailed statutory framework is provided setting out how deportation of an individual following the decision by the Minister of Immigration to rely on a final security risk certificate issued against that person is to be expedited.  In particular, section 114K provides that once such a certificate is issued the Minister must within three working days make a final decision on whether to rely on the certificate and, if so, inform the Chief Executive of the Department of Labour to act in reliance of it (section 114 (1)(b)).  Further, if and when such an instruction is received, the Chief Executive is required to ensure that “[i]f a removal or deportation order is not already in existence, an appropriate person who may make such an order makes the relevant order immediately without further authority than this section, and the person is removed or deported” (Section 114 (4)(b)).  Keith J’s judgement for the Court in Zaoui (2005) points out a technicality, namely, that the “appropriate person” to order deportation is actually the Governor-General in Council (effectively the Cabinet)
 which, in strict law, cannot be “required” by the Chief Executive to act (Zaoui (2005) at 89).   Notwithstanding this, however, it is apparent that the overriding emphasis of the whole statutory scheme is ensuring Executive discretion to immediately deport those who, as a result of the issuing of a final security risk certificate, have been judged a national security risk.  As Geiringer (2006a-b) has cogently suggested, the Supreme Court’s finding that the Immigration Act can be re-interpreted so as, firstly, to legally require a review with “no pressing prescriptive time framework” into the possible dangers of ill-treatment following any deportation and, secondly, even render deportation impossible should a significant threat be identified, sit in gross tension with the apparently binding purposes and requirements found within this legislation. 

As the close examination of the Quilter (1998) and Zaoui (2005) cases has indicated, the New Zealand judiciary appear to be interpreting NZBOR according to a distinct “taxonomy”
 of human rights.   Somewhat as Geiringer has suggested (2006a), it appears that this taxonomy amounts, in effect, to a double-standard.  On the one hand there are those rights which are seen by the judiciary as appropriately subject to extensive judicial protection.  These include rights associated with the policing of the democratic and legal process as well as those relating to matters of individual civil liberty (such as the prohibition of torture and other forms of ill-treatment) traditionally associated with the courts.  On the other are a set of rights claims which, if brought before the courts, are likely, at best, to be largely ignored or, at worst, positively disparaged.  Included amongst these are any rights which are seen to raise issues of social or economic policy including, in particular, broad, anti-discrimination claims.  The roots of this double-standard are somewhat murky but appear to rest both on a particular “process” understanding of the role of Bills of Rights
 and a desire to further vindicate those civil liberty interests already cognizable by the common law.  Whatever its roots it is clear that the taxonomy does not draw its inspiration primarily from within the four corners of the NZBOR instrument as it is currently formulated.  Despite this, it has clearly played a major role in determining the overall shape of NZBOR jurisprudence as detailed in section one.
2.3 – Availability of support structures for strategic litigation

There is another and more recent perspective found within the socio-legal studies literature which, similarly to the “attitudinal” model, rejects the primary importance of legislative drafting in determining concrete legal rights outcomes.  However, rather than stressing the role of judicial ideology, this perspective argues that legal rights outcomes are fundamentally influenced by the litigation resources which different social actors possess.  In particular, Charles Epp (1998) argues that those actors with the resources to engage in litigation as repeat (and hopefully thereby strategic) players are, over time, able to mould the jurisprudence to their advantage.  In contrast, however sympathetic the judiciary may be to their claims, those who are unable to finance such activities will not be able to secure protection for the interests within the legal arena.

The recent development of the US Bill of Rights in the area of equal protection provides one example of the possible potency of Epp’s thesis.   Epp argues persuasively that, since the 1970s, women’s rights advocates have scored some important judicial advances.
  The more recent and far more partial advances by the gay and lesbian community from the 1990s onwards are similarly cited.
  Epp notes that for two reasons these developments cannot be explained through recourse to drafting or judicial attitudes.  In the first place, there was no change in the formal wording of the US Bill of Rights throughout the period.  Moreover, to the extent that there was a change in the ideological attitude within the higher US judiciary, this was distinctly to the right with the progressive Warren Court (1953-69) being replaced by that of Burger (1969-86), Rehnquist (1986-2005) and now Roberts (2005 –).  Rather, Epp argues that it was the development within social equality groups of resources to finance strategic, repeat litigation which provided the fundamental motor for such changes.  Such a development can partly be related to the growing salience of such groups as a result of “postmaterialist” cultural developments (Inglehart, 1990) and partly to the more specific founding and expansion of institutions such as the Equal Employment Opportunities Commission (EEOC) during the 1960s, 1970s and beyond (Epp, 1998, p. 64).

To what extent can Epp’s thesis be useful to the explanation of NZBOR rights outcomes in New Zealand?  It can certainly be argued that many of the interests which have driven forward the more “activist” decisions under this enactment have been peculiarly well-resourced in legal terms.  Thus, the presence of legal aid schemes for those affected adversely by the criminal law explains in significant part the overwhelming quantitative emphasis given to rights associated with this aspect of the law.  Furthermore, it is not implausible to argue that, over time, such a weight of claims put forward in this area (coupled with some potential for strategic interaction between them) would tend to encourage the expansive interpretation of these rights within NZBOR.  Similarly, it may not be coincidence that the freedom of expression provisions have received a generous interpretation given that such a right “goes to the heart of the operations of various media organizations” who are also generally well-resourced enough to finance and sustain lengthy and expensive legal cases (Butler & Butler, 2005, p. 1110).  Indeed, in this context it may be noted that one of the respondents in Lange, one of the first major freedom of expression cases decided under NZBOR, was a wealthy media organization (Australian Consolidated Press) and the case also benefited from the intervention of the New Zealand Press Council and Commonwealth Press Union.


Conversely, it has been argued by some that anti-discrimination groups have suffered from a lack of resources (Evans Case, 2006, pp. 135-6) and this may, in turn, partly be related to the small-scale nature of New Zealand civil society.  Certainly it cannot be argued that Quilter constituted strategic litigation on the part of the anti-discrimination community.  In fact, not only was this case basically a “one-off” public interest case for the lesbian and gay community but, as Andrew Butler (1998) has noted, it also centrally confronted a matter (same-sex marriage) which, due to its particular social controversy, “constitutes one of the most difficult discrimination claims which contemporary courts have to face” (Butler, 1998, p. 232).  
Despite these arguments, however, it may be a mistake to ascribe the failure of equality groups such as the lesbian and gay community to strategically litigate entirely to an issue of resourcing.  In fact, as the work of the New Zealand Aids Foundation,
 the Campaign for Civil Unions
 and the quasi-governmental Human Rights Commission
 indicates, such communities are not without significant organizational and financial backing.  Moreover, as a result of the passage of the Human Rights Amendment Act (2001), since January 2002 social equality actors have been alone amongst potential NZBOR litigators in being able to access the free advocacy service of the Office of Human Rights Proceedings in order to have their claims adjudicated.
  What is clear, however, is that, in large part, they have actually chosen   to channel their efforts through the ordinary political process scoring notable success as a result including, for example, passage of the Civil Unions Act (2004) and the Relationships (Statutory References) Act (2005).  This choice suggests that factors other than the mere availability of resources for strategic litigation are playing an important part in determining whether the legal invocation of NZBOR constitutes an appealing avenue for attempting to achieve policy change.  Based on previous analysis, most notable amongst these must be the low likelihood a positive outcome given the negative attitude which has been displayed by the judiciary in relation to broad, anti-discrimination claims against the state.
Section 3:  The importance of interactions


This section draws the threads of the article together.  It is argued that Epp is certainly correct to stress that concrete litigation is a necessary requirement for the development of Bill of Rights guarantees.  Nevertheless, in contrast to the argument he develops, it is argued that the pattern of litigation and outcomes observed is driven not only (or necessarily even principally) by legal resourcing considerations.  Instead, these and at four other factors interact to structure the relative costs and benefits of using NZBOR as a legal mechanism for achieving a policy outcome.  These factors include the two considered above – (1) the nature of the NZBOR enactment and (2) the attitude of the judiciary – together with (3) the attitude of the ordinary “political” branch to the interest being defended and (4) the availability of “political” resources.  This section outlines the importance of each of these variables and how they interact together in determining the nature of NZBOR as a judicially enforced instrument.

Turning to the factors determining the possible relative benefits of utilizing NZBOR and thereby developing its case law, the particular drafting of the instrument is clearly a relevant consideration.  In relation to the scope of rights protected it is relevant that NZBOR only protects a range of civil liberty and social equality rights whilst eschewing direct protection of economic and social rights of either a left or right-wing hue.  Perhaps of even more significance in many cases than the scope of rights protection is the particular form NZBOR takes.  In strict legal terms, NZBOR can only be utilized as an aid to the interpretation of the common law or statute.  Although the Zaoui litigation indicates the potential breadth of such an “interpretative” remedy, it is intrinsically unlikely to be available in those areas of the law covered by detailed primary legislation (Butler & Butler, 2005, p. 1110).   Such a situation may penalize many attempting to challenge alleged “discriminatory” treatment in the social and economic arena which is often covered by such detailed provisions.  In contrast, it may pose little barrier to advocates within the criminal law which is often regulated either through vaguer statutory provisions or through the common law.   As a result, litigation by social equality seekers may be discouraged.  Despite this, although not amounting to a concrete remedy, the recent empowering of the courts to issue a formal Declaration of Incompatibility (which must then be raised in Parliament) where primary legislation is judged incompatible with NZBOR’s anti-discrimination standard could, in principle, prove of significant benefit to certain social equality seekers.  Nevertheless, no use has yet been made of this provision although one is pending.
  This low level of take-up strongly suggest that other factors, most notably judicial attitudes, are acting to constrain the practical use of this new provision.

As section two of this article has stressed, judicial attitudes appear to be at least as important in structuring the potential benefits of NZBOR as is the “plain meaning” of the instrument itself.  At present, such attitudes appear characterized by a potent “double-standard” dividing NZBOR rights into those susceptible to direct judicial enforcement and those which the courts will adjudge to be largely non-justiciable.  In the former category are placed rights associated with democratic and legal processes together with certain individual civil liberty (and especially criminal justice) rights.   In contrast, the latter category comprises most anti-discrimination claims which are seen as raising issues of social and economic policy.  Epp (1998) may be right to argue that these attitudes can be influenced by strategic litigation over time.  Nevertheless, they are clearly deeply rooted in a historic common law understanding of the role of the courts and pervasively structure the immediate benefits which the NZBOR legal avenue can provide any potential litigant.

The third factor structuring the relative benefits of utilizing NZBOR relates not to the operation of this instrument itself but rather to the ease by which a remedy for alleged rights failings may be obtained by recourse to the ordinary political branches of the state. Those interests which find themselves ignored or, in the case where a concrete rather than declaratory remedy may be available under NZBOR, even strongly opposed by the political process may find litigation under NZBOR appealing.  Conversely, interests which can readily achieve desired change through the political process will be naturally reluctant to engage in costly litigation to achieve a similar result through legal invocation of NZBOR.  Thus, for example, the relatively benign political environment faced by the lesbian and gay groups in the aftermath of Quilter (1998) and which culminated in passage of the Civil Unions Act (2004) and the Relationships (Statutory References) Act (2005) may provide a further reason why such organizations did not return the courts to argue that NZBOR required, if not marriage, then at least a more limited form of legal accommodation of same-sex couples.

Turning to the cost side of the equation, what affects the decision-making of potential litigators under NZBOR is not only their overall asset base but also the relative ease by which such assets can be translated into “legal” resources as against traditional “political” resources.  Thus, NZBOR litigation will prove most appealing to those actors, such as criminal lawyers, whose principal assets are specifically tied to the legal arena through, for example, funding under legal aid schemes.  Conversely, groups whose principal asset consists of a large mass membership will find such litigation a relatively costly mechanism for achieving policy change and, therefore, would only be expected to avail themselves of it where the relative benefits of doing so are particularly apparent.  Finally, organizations whose assets are relatively plastic (e.g. being principally monetary in nature) will face relative costs mid-way between these two extremes.
Section 4:  Conclusions:

This paper has analyzed and attempted to explain the impact which the New Zealand Bill of Rights Act has had on legal outcomes since 1990.  It has been demonstrated that, although one of the most cited statutes within New Zealand, this instrument has only had significant impact in the area of the criminal law and also in the protection of freedom of expression.  This outcome cannot be explained by reference to the drafting of NZBOR alone since this instrument actually instantiates a much broader set of civil and political rights particularly in the area of non-discrimination than the jurisprudence would suggest.  Instead, it appears that NZBOR outcomes have been driven not only by drafting but also by the interaction of a range of other independent variables.  Most notable amongst these are judicial attitudes to NZBOR.  These appear to be characterized by a potent “double-standard” which divides NZBOR rights into those seen as subject to a high degree of judicial protection and others which are largely seen as non-justiciable.  The former category is comprised of rights relating to democratic and legal processes as well as individual civil liberty interests already cognizable by the common law.  Included in the latter category are most anti-discrimination issues which are seen as raising issues of social and economic policy appropriately dealt with by the executive and/or legislature.  In addition to drafting and judicial attitudes it has been argued that NZBOR outcomes have also been influenced by the attitude of the ordinary political branches to particular human rights claims and the extent to which various social actors have possessed assets capable of being efficiently translated into the resources needed for sustaining litigation.

Given the analysis presented in this paper it is appropriate to briefly consider how NZBOR jurisprudence may be likely to develop.  Even if this instrument is subject to no further legislative amendment, three factors point to NZBOR having a somewhat broader impact on New Zealand law in the future.  In the first place, it should be noted that the New Zealand judiciary’s “double-standard” approach to NZBOR has been subject to a good deal of critique within the New Zealand legal academy (see e.g. Butler, 1998; Geiringer, 2006a).  Not only may criticism from within the current judiciary’s professional and epistemic community have some effect on their jurisprudential approach but the broader understanding of NZBOR being developed within New Zealand Law Schools may over the long-term affect the outlook of New Zealand’s future judges and lawyers.  Secondly, it can be argued that new remedies and legal resourcing made available to social equality actors as a result of the Human Rights Amendment Act (2001) will gradually be more effectively utilized as understanding about them spreads.  Finally, more diverse NZBOR litigation may be forthcoming should the political environment in New Zealand become less hospitable to social equality concerns as a result, for example, of a change of Government.  Despite these factors, however, the likely extent and speed of change should not be over-emphasized given that it appears clear that judicial hostility to such a broader agenda under NZBOR is strongly and deeply rooted.

The findings of this paper in relation to NZBOR provides an important “mirror” to cases elsewhere in the advanced democratic world including, most notably, that of the Human Rights Act (HRA) (1998) in the UK.  Given that this instrument came into force in October 2000, approximately ten years later than NZBOR, it is still be too early to ascertain directly what the longer-term impact of this instrument may be.  As this instrument is also statutory in form and has been moulded onto a judicial and political system strongly influenced by a Westminster tradition of parliamentary sovereignty and the common law, reference to the NZBOR case is particularly apposite.  If so, it would appear that, in addition to the more obvious effect of drafting, the legal impact of the HRA will also be strongly influenced by the “common law” –infused attitude of the judiciary and the relative assets of various social actors.
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� The figures for 2004 (22 cites for NZBOR and 6 for the Treaty) were slightly less stark but still significant.


� Interestingly, this figure was higher than the figures Hirschl forwards in relation to the interpretation of Bill of Rights instruments over similar years in the three other countries he analyses, namely, Canada (where the figure provided is 65%), South Africa (where the figure provided is 58%) and Israel (where the figure provided is 57%).


� Ministry of Transport v. Noort; Police v. Curran [1992] 3 NZLR 260 (CA)


� This finding developed from the earlier NZBOR cases, R v. Butcher [1992] 2 NZLR 257 (CA) and R v. Kirifi [1992] 2 NZLR 8 (CA).


� Martin v. Tauranga District Court [1995] 2 NZLR 419 (CA).


� R v. Grayson & Taylor [1997] 1 NZLR 399.


� Note, however, that some academic commentators have argued, after an initial burst of enthusiasm, NZBOR’s criminal justice jurisprudence has become increasingly tepid.  In particular, it has been argued that the “amalgam of values” test outlined in Grayson in relation to unreasonable search and seizure represented a retreat from decision of the Court of Appeal in R v. Laugalis [1993] 1 HRNZ 466 (CA) which declared that any unlawful conduct which went to the core of the power to search would itself be determinative of unreasonableness.  See e.g. Schwartz (1998).


� Simpson v. Attorney-General [Baigent’s Case ] [1994] 3 NZLR 667 (1994) (CA).


� R v Shaheed [2002] 2 NZLR 377 (CA).


� Despite these judgements, however, it should be noted that in the recent case of Hansen (2007), despite persuasive precedent from the UK House of Lords in the case of Lambert (2001), the NZ Supreme Court found itself, in the face of what it saw to be conclusive statutory language reversing the onus of proof, unable to interpret the Misuse of Drugs Act compatibly with the presumption of innocence given protection in NZBOR.  More generally, legal commentators have continued to disagree about the overall importance of NZBOR jurisprudence even in the criminal law arena.  Whilst some commentators such as Butler and Taggart have emphasized, and even criticized, the expansive nature of such jurisprudence (Taggart, 1998) and the interpretative lengths to which the judges has been willing to in vindicating criminal due process rights (Butler, 2001, 2002) others, such as Swartz, have argued that, after an initial burst of enthusiasm, the Court’s approach has become tepid and conservative (Schwartz, 1998).


� Lange v. Atkinson [1998] 3 NZLR 424 and Lange v. Atkinson [2000] 3 NZLR 385 (CA).


� Until 2003 the Court of Appeal was the highest indigenous court in New Zealand although in formal law it was subject to the jurisdiction of the Judicial Committee of the Privy Council (JCPC) sitting in London.  To an extent this formal legal situation was also reflected in reality although, as the Privy Council’s decision in Lange (2000) (PC) indicated, this body was reluctant to intervene in matters of “local public policy” which interpretation of a Bill of Rights often raises.  In 2003, New Zealand appeals to the Privy Council were finally abolished and a new Supreme Court (composed principally of the most senior judges of the ersthwhile Court of Appeal) established (Supreme Court Act (2003)).  The Court of Appeal now functions as a second-tier indigenous appellate court within New Zealand.


� Lewis v. Wilson & Horton [2000] 3 NZLR 546.


� Living World Distributors Ltd v. Human Rights Action Group Inc (Wellington) [2000] 3 NZLR 570.


� Hopkinson v. Police [2004] 3 NZLR 703 (HC).


� France’s argument was that this provision could be construed so that a proof of vilification – the express defacing or defiling of the flag – was a necessary element of the offence (Butler & Butler, 2005, p. 372).


� Despite this, NZBOR may have had a rather broader bureaucratic and political impact.  Thus, despite the limited nature of NZBOR jurisprudence in relation to discrimination, the Ministry of Justice has established a broader framework for carrying out its functions under section 7 of NZBOR which requires the Attorney-General to bring to the attention of the House of Representatives any provision in a Bill which “appears to be inconsistent with any of the rights and freedoms contained in [NZBOR]” (Butler & Butler, 2005, pp. 500-1).  As a result, legislation making distinctions on the basis of such criteria as age (e.g. Care of Children Bill (2003)), sexual orientation (e.g. War Pensions Amendment Bill (No. 2) (2001), and marital status (e.g. Income Tax Bill (2002))  have all been declared incompatible with NZBOR in section 7 reports.  See Hiebert, 2005, pp. 79-87.


� This focus partly resulted from an ideological commitment to a “process-based” understanding of the role of Bills of Rights shared by a number of the framers including, for example, Professor Kenneth Keith (Keith, 1985).  More particular, it can be argued that it grew out of the original momentum for passage of a Bill of Rights which largely arose from an “aversive” reaction to the National’s Prime Minister Robert Muldoon (1975-1984) who was seen as showing insufficient regard for democratic safeguards and the principles of due process (Erdos, 2007).


� With some justification, the exclusion of this latter right has been cited by the New Zealand Court of Appeal as providing a clear statutory basis for the New Zealand judiciary’s strong defence of freedom of expression at least when this value is directly placed in tension with privacy claims.  See e.g. Lange (1998) at 464.


� Cf. Article 14 of the US Bill of Rights and Section 15, Canadian Charter of Rights and Freedoms (1982).


� It should be noted that obiter by the Court of Appeal in the Moonen case (Moonen v Film and Literature Board of Review [2000] 2 NZLR 9) had already developed the argument that the courts had an implied ability under NZBOR to make a declaration of inconsistency where primary legislation was incompatible with the rights this instrument set out.  However, even this obiter did not suggest that such a declaration could affect the parliamentary process (as it can and must under Section 92J).  Moreover, since Moonen the court has refused to expressly confirm the existence of such a remedy in any case (Butler & Butler, 2005, p. 1111).


� See earlier note on the recent evolution of court structures within New Zealand.


�Quilter v. Attorney-General [1998] 1 NZLR 523.


� Attorney-General v. Zaoui [2005] NZSC 38.


� Although some of the argument of the Plaintiffs focused on the harm suffered by lesbians and gay couples as a result of being denied the public status of being married, there was also a significant focus on the very practical effect of non-recognition as it related, for example, to next-of-kin status, inheritance rights, rights to share state pensions and medical benefits etc.  See “Women and wife”, Sunday Star Times, 25 February 1996 [interview with three of the plaintiffs in Quilter litigation stressing inter alia denial of next-of-kin rights as a result of inability to marry].


� The exception to this related to two schedules to the Act which defined, firstly, the oaths/affirmations required to make the marriage ceremony valid and, secondly, the prohibited degrees of consanguinity/affectation within which marriages were prohibited.  Both these schedules clearly envisaged marriage as a heterosexual union.


� Moreover, it should noted that even Thomas J felt compelled to reject a requirement for strict equality between same-sex and different-sex couples:  “[T]he question whether s 19 [of NZBOR] requires equal legislative recognition of heterosexual and same-sex marriages is a question for Parliament.” (Thomas J at 546)


� The only other justice who heard the case (Tipping J) accepted that exclusion of same-sex couples from the rights and benefits of marriage was prima-facie discriminatory but, given his finding that the Marriage Act could not be interpreted to allow for same-sex marriage, refused to reach the question as to whether such an exclusion was “demonstrably justified in a free and democratic society”.


� “Justification for differences frequently will be found in social policy resting on community values.” (Gault J at 527)


� Keith J’s opinion, in particular, was replete with a lengthy analysis of instruments from, in particular, the UN, United States and Pacific and he was explicit about the conclusions he attempted drew from them:  “That those Northern American constitutional provisions, like the international ones, have not been interpreted as guaranteeing a right to enter into same-sex marriages must be seen as significant since as its wording and history indicate there may be less reason for interpreting s 19 to provide for that right.” (Keith J at 567).


� See e.g. Keith J at 559-60.


� In addition, it should also be noted that the role of individual prejudice appears present in at least some of the judgements.  In particular, Justice Gault’s judgement draws on extremely offensive comparisons which seem deliberately designed to play on the societal fear of male homosexual paedophilia.  Seeking to reduce the issue to an unproblematic “denial of choice”, he stated:  “[D]enial of choice always affects only those who wish to make the choice.  It is not for that reason discriminatory.  Denial of choice of marrying a child or someone already married could not be said to be discriminatory on the grounds of sex or sexual orientation just because a homosexual male wants to make that choice.” (Gault J at 527)


� Gault J at 526.


� Keith J at 570.


� Attorney-General v. Zaoui [2005] NZSC 38.


� Most notably that of Chahal v. United Kingdom (1996) 23 EHRR 413.  It should be noted that a number of European countries including the Netherlands and the Unite Kingdom are currently petitioning the European Court of Human Rights with a view to the overruling of this judgement.  See Ramzy v. UK and Netherlands (2006) No. 25424/05.


� Article 3, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1987),


� Cf. Tyrer v. United Kingdom (1978) 2 EHRR 1 [judicial birching as practiced in Isle of Man amounts to “degrading treatment” but not “torture”], Ireland v. United Kingdom (1971) and Ireland v. United Kingdom (1972) [Finding against UK Government that certain counter-terrorist practices in Northern Ireland amounted to “cruel, inhuman or degrading” treatment but did not amount to “torture”].  Given the availability of the justified limitation clause in NZBOR (section 5) it would have appeared perfectly valid to argue that some form of balancing between national security and the dangers of ill-treatment was available to the Executive in the case of the danger of cruel, inhuman or degrading treatment but, given particularly the requirements laid down in the Convention Against Torture, not available in the case of torture.


� Section 71, Immigration Act (1987).


� Geiringer, 2006, pp. 176-186.


� The emphasis on “particular” is important for two reason.  Firstly, many of the rights strongly vindicated by the Courts (e.g. the prohibition of “ill-treatment”) are clearly eminently “substantive” despite protestations to the contrary found elsewhere in the literature (Rishworth, 2006, p. 126).  Secondly, and conversely, it should be noted that the originator of the “process” theory of Bills of Rights, John Hart Ely, strongly defended a role for the Courts in enforcing an equal protection regime so as to “clear the channels of political change” for “discrete and insular minorities” (Ely, 1980 *** page ref.).  In contrast, the process theory developed by a number of the original framers of NZBOR including, in particular, Kenneth Keith, adopted a much more limited understanding of the role of the Court in relation to such mattes (Keith, 1985, pp. 312-316).


�Epp, 1998, pp. 28-29, 41-2 & 123-4.   Reed v. Reed 404 U.S. 71 (1971) [striking down Idaho statute giving preference to males in interstate proceedings for lacking a rational basis], Califano v. Westcott 433 U.S. 2655 (1979) [holding unconstitutional under Fifth Amendment a section of the Social Security Act that provided benefits to families with dependent children because of father’s, but not mother’s, unemployment], Kirchberg v. Fennstra 450 U.S. 455 (1981) [striking down Lousiana’s law giving husbands a right to dispose of jointly owned property without wife’s consent as unjustified] and United States v. Virginia 116 S. Ct. 2264 (1996) [striking down Virginia Military Institute’s exclusion of women from admission as unconstitutional].


� Epp, 1998, p. 204.  Romer v. Evans 116 S. Ct. 1620 (1996) [striking down Colorado constitutional amendment forbidding localities from enacting ordinances outlawing discrimination against homosexuals and bisexuals for lacking a rational basis].  The more recent decision of Lawrence v. Texas 539 U.S. 558 (2003) [striking down Texas law criminalizing “homosexual conduct” as being an unjustifiable infringement of liberty protected by the Fifth Amendment].


� http://www.nzaf.org.nz.


� http://www.civilunions.org.nz. 


� http://www.hrc.co.nz.


� Rishworth, 2006, p. 130 and http://www.hrc.co.nz/home/hrc/abouthumanrights/aboutthehumanrightscommission/officeofhumanrightsproceedings/officeofhumanrightsproceedings.php


� Child Poverty Action Group v. Attorney-General [2005] NZHRRT 28.
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