Costs of the proceedings (koszty procesu) – applicable laws

The costs of the proceedings (koszty procesu) are regulated by the following legislative instruments:

(i) Code of Civil Procedure of 17 November 1964 (Ustawa z dnia 17 listopada 1964 roku Kodeks Postępowania Cywilnego) (Dz.U. nr 43, poz. 296 z późn. zm.) providing for general rules on the reimbursement of costs of the proceedings, i.e. that the losing party reimburses such costs incurred by the opposing party. It also sets the rules for the reimbursement of costs of the proceedings (koszty procesu) (articles 98-110), as well as the rules on obtaining legal aid (articles 117-124), (“Code of Civil Procedure”);

(ii) Act on Court Costs in Civil Proceedings of 28 July 2005 (Ustawa z dnia 28 lipca 2005 roku o kosztach sądowych w sprawach cywilnych) (Dz.U. nr 167, poz. 1398), providing for detailed rules and procedures of charging court costs (koszty sądowe) in civil cases, supplementing the rules on their reimbursement provided in the Code of Civil Procedure, the amounts of fees (opłaty) in civil cases, rules on granting waivers from the court costs (koszty sądowe) and their redemption. This act also provides a list of entities exempted from paying the court costs (koszty sądowe) (“Act on Court Costs”);

(iii) Act on Court Bailiffs and Execution of 29 August 1997 (Ustawa z dnia 29 sierpnia 1997 roku o komornikach sądowych i egzekucji) (Dz.U. nr 167, poz. 1191) (“Act on bailiffs and execution”);

(iv) Ordinance of the Minister of Justice of 9 March 1968 on the actions of bailiffs (Rozporządzenie Ministra Sprawiedliwości z dnia 9 marca 1968 roku w sprawie czynności komorników) ( Dz.U. nr 10, poz. 52) (“Ordinance on the actions of bailiffs”);

(v) Ordinance of the Minister of Justice of 31 January 2006 on the methods of payment of court fees in civil cases (Rozporządzenie Ministra Sprawiedliwości z dnia 31 stycznia 2006 roku w sprawie uiszczania opłat sądowych w sprawach cywilnych) (Dz.U. nr 27, poz. 199) (“Ordinance on methods of payment”);

(vi) Ordinance of the Minister of Justice of 31 January 2006 establishing the specimen on family status, assets, income and sources of maintenance to be filed by parties seeking a waiver from court costs in civil proceedings (Rozporządzenie Ministra Sprawiedliwości z dnia 31 stycznia 2006 roku w sprawie określenia wzoru oświadczenia o stanie rodzinnym, majątku, dochodach i źródłach utrzymania osoby fizycznej ubiegającej się o zwolnienie od kosztów sądowych w postępowaniu cywilnym) (Dz.U. nr 27, poz. 200) (“Ordinance on specimen declaration”);

(vii) Decree of 26 October 1950 on the remuneration of witnesses, expert witnesses and parties in court proceedings (Dekret z dnia 26 października 1950 roku o należnościach świadków, biegłych i stron w postępowaniu sądowym) (Dz.U. nr 49, poz. 445) (“Decree”);

(viii) Ordinance of the Minister of Justice of 4 July 1990 regulating the issue of remuneration of witnesses and parties in court proceedings (Rozporządzenie Ministra Sprawiedliwości z dnia 4 lipca 1990 roku w sprawie wysokości należności świadków i stron w postępowaniu sądowym) (Dz.U. nr 48, poz. 284) (“Ordinance on reimbursement of expenditures”);

(ix) Ordinance of the Minister of Justice of 18 December 1975 on costs of obtaining evidence from expert witnesses’ opinions in court proceedings (Rozporządzenie Ministra Sprawiedliwości z dnia 18 grudnia 1975 roku w sprawie kosztów przeprowadzenia dowodu z opinii biegłych w postępowaniu sądowym) (Dz.U. nr 46, poz. 254) (“Ordinance on costs of obtaining evidence”);

(x) Ordinance of the Minister of Justice of 24 January 2005 on remuneration of expert translators (Rozporządzenie Ministra Sprawiedliwości z dnia 24 stycznia 2005 roku w sprawie wynagrodzenia za czynności tłumacza przysięgłego) (Dz.U. nr 15, poz. 131) (“Ordinance on translators’ remuneration”);

(xi) Ordinance of the Minister of Justice of 28 September 2002 regulating the issue of fees for advocates’ activities and incurring by the State Treasury the costs of unpaid pro bono legal aid (Rozporządzenie Ministra Sprawiedliwości z dnia 3 października 2002 roku w sprawie opłat za czynności adwokackie oraz ponoszenia przez Skarb Państwa kosztów nieopłaconej pomocy prawnej udzielonej z urzędu) (Dz.U. 163, poz. 1348) (“Ordinance on advocates’ fees”);

(xii) Ordinance of the Minister of Justice of 28 September 2002 regulating the issue of fees for legal counsels’ activities and incurring by the State Treasury the costs of unpaid pro bono legal aid (Rozporządzenie Ministra Sprawiedliwości z dnia 28 września 2002 roku w sprawie opłat za czynności radców prawnych oraz ponoszenia przez Skarb Państwa kosztów nieopłaconej pomocy prawnej udzielonej z urzędu) (Dz.U. 163, poz. 1349) (“Ordinance on legal counsels’ fees”).

I.
What are the costs incurred in civil litigation?

What do the parties (claimants, defendants etc., or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?
2. Court fees (opłaty)
The Act on Court Costs provides that the court costs (koszty sądowe) include court fees (opłaty) and court expenditures (wydatki sądowe). As a general rule, the party filing a pleading requiring the payment of a fee (opłata) or resulting in expenditures (wydatki) is obliged to pay such court costs (koszty sądowe), unless otherwise provided. 
The fees (opłaty) are transparent and predictable. The duty to pay them and their amounts is regulated by the Act on Court Costs and the Ordinance on the methods of payment. Although the duty to pay the fees (opłaty) is precisely formulated by statutes, its amount depends on the type of claim, its value and statutory exemption or waiver granted by the court to the party. As the amount of the fee (opłata) depends on the value of the claim, it is also important to determine the value of the claim at the time when the fee (opłata) is payable.

The following types of fees exist:

(a) Fixed fee (opłata stała)

A fixed fee (opłata stała) is charged in cases regarding non-proprietary rights (prawa niemajątkowe) and some proprietary rights (prawa majątkowe) expressly indicated in the Act on Court Costs. Its amount is fixed regardless of the value of the subject of the dispute, ranging from PLN 30 to PLN 5,000 (article 12 of the Act on Court Costs). The Act on court costs provides the exact tariffs for such cases.

The amounts of the fixed fees are different depending both on the type of the pleading filed as well as on the scope of material law of the proceedings. 

As to the type of pleading the fees range from PLN 40 to 300, with respect of the particular provisions of the Act on Court Costs.

As to the scope of material law the fees amount to:

(i) from PLN 30 to 1,000 – family and civil law (articles 26-28 and 37-38 of the Act on Court Costs);

(ii) from PLN 50 to 3,000 – commercial law (articles 29-34 of the Act on Court Costs);

(iii) from PLN 30 to 100,000 – labour law and social insurance (articles 35-36 of the Act on Court Costs);

(iv) from PLN 60 to 200 – land and mortgage register (articles 42-48 of the Act on Court Costs);

(v) from PLN 50 to 1,000 – inheritance law (articles 49-51 of the Act on Court Costs);

(vi) from PLN 40 to 1,000 – National Court Register cases;

(vii) from PLN 40 to 100 – collateral proceedings;

(viii) from PLN 40 to 1,000 – execution proceedings;

(ix) from PLN 100 to 1,000 – bankruptcy and rehabilitation law.

(b) Relative fee (opłata stosunkowa)

A relative fee (opłata stosunkowa) in the amount of 5% of the value of the subject of the dispute is charged in cases referring to proprietary rights (prawa majątkowe) other than those listed as subject to a fixed fee. It may not amount to less than PLN 30 or more than PLN 100,000 (article 13 of the Act on Court Costs).

(c) Temporary fee (opłata tymczasowa)

In cases regarding proprietary rights, when the value of the subject of the dispute cannot be determined at the time when the fee (opłata) is due to be paid, the court decides on a temporary fee (opłata tymczasowa), which can range from PLN 30 to PLN 1,000. At the end of the proceedings of the first instance the court decides on the final fee, which is either a relative fee (opłata stosunkowa) (if the value of the subject of the dispute has been determined) or decided by the court otherwise. If the court decides otherwise on the amount of that fee, it cannot exceed PLN 5,000 (article 15 of the Act on Court Costs). If the final fee decided by the court is higher than the temporary fee, the court orders the difference to be repaid. However, if the final fee is lower than the temporary fee, the overpaid fee remains the property of the State (article 16 of the Act on Court Costs).

(d) Basic fee (opłata podstawowa)

A basic fee of PLN 30 is applicable, if a fixed, relative or temporary fee is not applicable. It constitutes the minimum fee that has to be paid for every pleading unless otherwise provided by law. The recent change of the law eliminated the provision stating that unless otherwise provided by law, persons exempted from court costs must also pay this fee.    
(e) Secretarial fee (opłata kancelaryjna)

The Act on Court Costs also provides for a secretarial fee (opłata kancelaryjna), which is charged in the amount of PLN 6 per page when filing a motion for issuing on the basis of the files, a transcript, or an excerpt, a copy of the judgement with ascertainment of validity or enforceability upon request of the party. If the issued document is written in a foreign language or contains a table, the secretarial fee charged per page is double. The fee for a motion for issuing a photocopy of the files costs PLN 1 per page (articles 77-78 of the Act on Court Costs).

2.2 Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgement).

2.2.1 The court fees do not include VAT. 

2.2.2 Translators’ costs

(a) What, if anything, are translators paid? Is the amount predictable and transparent: is it a fixed fee, fixed or capped in relation to the amount in dispute, hourly rate, fixed hours, or something else? 

The Ordinance specifies translators’ fees for certified translations provided at the request of the court, Public Prosecutor’s Office, Police or other public administration bodies. 

	From:
	Into:
	Rate per page

	English, German, French and Russian
	Polish
	23 PLN

	Other European languages and Latin
	Polish
	24.77 PLN

	Other non-European languages using the Latin alphabet
	Polish
	30.07 PLN

	Non-European languages using a non-Latin alphabet or ideograms
	Polish
	33.61 PLN


	From:
	Into:
	% of the basic amount per page

	Polish
	English, German, French and Russian
	30.07 PLN

	Polish
	Other European languages and Latin
	35.38 PLN

	Polish
	Other non-European languages using the Latin alphabet
	40.69 PLN

	Polish
	Non-European languages using a non-Latin alphabet or ideograms
	49.54 PLN


(b) Translators’ fee modifications 

If a translation is done from a foreign language into a foreign language, the fee in Table 2 is increased by 50%. Please see the table above for the applicable rates.

If a translation is to be completed at the principal’s request on the same day when commissioned, the fee is increased by 100%.

For the translation of:

- a text containing specialist terms and vocabulary,

- handwritten documents, printed forms filled in by hand, except for forms filled in with block letters;

- a text which is difficult to read due to the fact that a document is worn out or damaged or it is a bad quality photocopy,

the fees specified in the table above are increased by 25%.

The fee for the verification and certification of a translation from a foreign language into Polish or a translation from Polish into a foreign language as well as for a certified copy of a document in a foreign language is 50% of the fee specified in the table above.

The fee for the verification and certification of a copy of a document made in a foreign language by some other person is 30% of the fee specified in the table above.

(c) Interpretation

The fee for each started hour of interpreting by a sworn translator is equal to the fee rate specified per page of translation in the table above increased by 30%, however, for express service it is increased by 100%.

(d) Do amounts differ in different courts or for different types of cases? 

Express services as well as services in accelerated proceedings (postepowanie przyspieszone) are charged at the fee rate specified in the table above and increased by 100%. 
2.2.3 Bailiff’s costs 

The enforcement fee charged by the bailiff depends on the character of claim to be enforced. 

	
	Money claim
	Money claim executed from a bank account or a salary payment
	An object reclaim
	A real estate execution or reclaim (in some situations the fee is multiplied by the number of pieces)

	Enforcement fee equals to:
	15% of the claim
	8% of the claim
	50% of the average monthly gross salary
	40% the average monthly gross salary

	Restrictions on enforcement fee
	Not lower than 10% and not higher than 3000% of the average monthly gross salary 
	Not lower 10% and not higher than 1000% of the average monthly gross salary
	
	


The average monthly gross salary in Poland in the 2nd quarter of 2008 was estimated at 2,951.36 PLN, c. 655 EUR (February 2009 exchange rate). 

(Please note that regulations concerning enforcement fees are very detailed and the table includes only the most important ones.) 

The debtor covers enforcement fees. Nevertheless, in some situations the creditor has to pay an enforcement fee first and then he obtains a reimbursement from the debtor. 

2.2.4 Enforcement costs

Enforcement costs consist of the bailiff’s costs described above. If a party decides to use legal services in order to deal with the bailiff and other issues linked to the enforcement, enforcement costs will be raised by this expenditure. The minimum lawyer’s fee for services concerning enforcement equals 50% of the basic minimum fee in the case of real estate reclaims and 25% of the basic minimum fee in the case of other claims. The basic minimum fees are specified in point 1.3.4 below.

2.3 Lawyers’ fees

2.3.1 The minimum lawyers’ fees when acting in court are specified in the Ordinance on advocates’ fees. As they are the basis for the reimbursement to the party represented by a lawyer they are placed in section 1.3.4 of this memorandum. The Ordinance on advocates’ fees provides general rules governing the amount of a lawyer’s remuneration and states that when the fee is decided between a party and a lawyer, both the type and degree of complexity of the case as well as the lawyer’s workload should be taken into account. However the Ordinance on advocates’ fees authorises a lawyer to decide on a fee which is lower than the minimum fee, or even waive remuneration entirely.

2.3.2 In business matters in relations between a client and a lawyer a contractual fee is used, calculated on the basis of the amount of work to be performed and the complexity of the case. In practice, lawyers use a number of methods of settlement with clients. These are most often: hourly rates, lump-sum fees, and contingency fees. Clients are free to agree on the method of settlement of remuneration and its amount with the lawyer. The exact amount of the lawyer’s fees is difficult, if impossible, to determine. However there is some research on hourly rates. With reference to the WK Index, 25% of the lawyers questioned charge between PLN 100 and 199 for an hour of work, 23% charge between PLN 200 and 400 and only 3% charge below PLN 100. A significant number of respondents refused to answer the questions regarding their fees, which confirms the difficulty of collecting such data.

2.3.3 Both legal counsels and advocates have professional codes of ethics. These regulations provide that in relations with a client it is forbidden to establish a fee in an ‘exaggerated amount’. Furthermore, legal counsels and advocates are discouraged by their professional ethics code from concluding agreements with clients for contingency fees, i.e. such agreements where the fee is established solely proportionally to the achieved outcome (pactum de quota litis). Establishing an additional fee for the positive outcome of a case, however, is possible (success fee) according to both ethics codes.
2.3.4 A party represented by a lawyer is entitled to the reimbursement of the lawyer’s fees and the expenses of one lawyer. However, there may be no relation between the remuneration actually paid by a party to its lawyer and the costs that the losing party may be ordered to reimburse. These costs are regulated by the Ordinance on advocates’ fees and the Ordinance on legal counsels’ fees, which provide the statutory minimum lawyers’ fees that should be reimbursed by the losing party, depending on the amount in dispute. The fees provided in these Ordinances may be increased by up to six times depending on the complexity of the matter, as well as the necessary workload of the lawyer and his contribution to the settlement of the case. The table below provides detailed amounts, which depend on the value of claim:

	Amount in dispute.

From:                                           To:
	Fee:

	
	Below PLN 500
	PLN 60

	PLN 500
	PLN 1,500
	PLN 180

	PLN 1,500
	PLN 5,000
	PLN 600

	PLN 5,000
	PLN 10,000
	PLN 1,200

	PLN 1,000
	PLN 50,000
	PLN 2,400

	PLN 50,000
	PLN 200,000
	PLN 3,600

	PLN 200,000 and above
	
	PLN 7,200


2.4 Witnesses of fact 

2.4.1 What, if anything are witnesses of fact paid? Is the amount predictable and transparent: is it a fixed tariff, fixed or capped in relation to the amount in dispute, an hourly rate – are the hours fixed, is it or something else? 

The Code of Civil Procedure provides the general rules on the reimbursement of costs incurred in relation to the appearance of factual witnesses before the court (article 277 of the Code of Civil Procedure). The Act on court costs regulates such witnesses’ remuneration (articles 85-88 of the Act on court costs). A witness appointed by the court is entitled to reimbursement of the incurred costs of travel, costs of accommodation, lost salary and other costs necessary for him to appear before the court. The basic amount mentioned above (please refer to point 1.5.2) is also applicable. The amount of lost daily salary reimbursed to witnesses of fact cannot exceed 4.6% of the basic amount. 

The costs of accommodation and compensation for lost salary can also be reimbursed to a person accompanying the witness if, due to his or her health, the witness cannot appear in court alone. 

2.4.2 Who nominates and/or appoints the witnesses – the parties or the court? Are there any limitations on the number of witnesses? 

The witnesses of fact are nominated by the parties but the court decides whether a particular witness should actually be appointed. There are no statutory limitations on the number of witnesses of fact (article 258 of the Code of Civil Procedure).

According to the latest jurisprudence, however, if the circumstances so require, the court should decide on appointing witnesses ex officio. The court can act this way only if the party is not represented by a lawyer. (Supreme Court judgment of 15 December 2005, file no. V CK 400/05
). 

2.4.3 Do amounts differ in different courts or for different types of cases? 

No, they do not differ.

2.4.4 Can you provide any data regarding actual or average remuneration? 

As mentioned above, witnesses of fact are not entitled to remuneration, only to reimbursement of incurred costs. A witness of fact can request an advance to cover the costs of travel to court and accommodation during the proceedings.

2.5 Experts’ remuneration

2.5.1 Nomination of experts

Experts are appointed by the court if the circumstances of the case so require (articles 278-291 of Code of Civil Procedure). Appointments is made upon the request of the parties. The party (or parties) may suggest the names of experts. The court may consider the party’s (or parties’) opinion as to the number of experts that should be appointed, as well as their names, but then takes an independent decision. The appointment of experts usually takes place after all the relevant evidence has been collected. 

The scope of a court-appointed expert’s opinion is limited by the court’s decision. This decision is issued either at an open hearing or at an in-camera session. It indicates the issue which the expert should give an opinion about. The court also decides whether the expert’s opinion should be delivered orally or in writing. Usually, it is delivered in writing and subsequently served on the parties. The opinion can be commented on and contested by both parties. Finally, the expert is heard at a hearing when parties can ask questions.  

Only an opinion prepared by a court-appointed expert is considered evidence in the proceedings. The parties have the right to consult experts of their choice, but they cannot have them heard by the court or have them ask witnesses or court-appointed experts questions. Such opinions are only treated as explanations supporting the argumentation of the party that presents them.  The remuneration of these experts is paid individually by the parties and cannot be reimbursed by the losing party.

2.5.2 Remuneration

The Act on Court Costs provides the general rules on the reimbursement of costs incurred by court-appointed experts. The Decree and the Ordinance on costs of obtaining evidence establishes the expert witnesses remuneration.  

A court-appointed expert may be paid an advance by the party that requested the appointment of the expert. The advance should be paid within the period established by the court (not exceeding two weeks). If the party obliged to pay the advance lives (or has its seat) abroad, the period provided by the court should not exceed one month. At the end of the proceedings, the losing party reimburses these costs to the opponent. If the party does not pay an advance, the court does not proceed with instructing the court-appointed expert (article 1304 of the Code of Civil Procedure). 

The amounts paid to court-appointed experts are highly predictable and transparent. They are established by the court, which, on the basis of the expert’s calculations, considers the expert’s skills, the time spent on issuing the opinion and the necessary workload.

The Ordinance on costs of obtaining evidence provides that all experts’ remuneration is calculated on the basis of the basic amount for persons occupying managing positions in public administration, which is established yearly in the State’s budget. In 2009, the basic amount is 1,835.35 PLN (Ustawa budżetowa na rok 2009 z dnia 9 stycznia 2009 roku) (Dz.U. nr 10, poz. 58). 

The hourly fee is charged by the expert witness for all activities, including preparation and research, analysis of the files and issuing the opinion, as well as appearance before the court. The experts’ hourly fee is between 1.2% and 1.7% of the basic amount (i.e. PLN 22-31), unless otherwise provided by the law. If the issue analysed by the expert is especially complex, the applicable fee may be increased by 50% (i.e. PLN 33-46), but only if the expert has special qualifications. Furthermore, if the expert:

(i) is a professor – the hourly fee is 3.7% of the basic amount (PLN 69); 

(ii) is an assistant professor – the hourly fee is 2.9% of the basic amount (PLN 53);

(iii) has a PhD – the hourly fee is 2.4% of the basic amount (PLN 44).

2.5.3 Reimbursement of expenses

Court-appointed experts are entitled to reimbursement of the incurred costs of travel, accommodation and other costs necessary for them to appear in court, according to the Ordinance of the Minister of Labour and Social Policy of 19 December 2002 on the calculation of amounts due to persons employed in state administration or autonomous units of state administration for business trips within the country (Rozporządzenie Ministra Pracy i Polityki Społecznej z dnia 19 grudnia 2002 roku w sprawie wysokości oraz warunków ustalania należności przysługujących pracownikowi zatrudnionemu w państwowej lub samorządowej jednostce sfery budżetowej z tytułu podróży służbowej na obszarze kraju) (Dz.U. nr 236, poz. 1990). 

2.6 Any other costs

Other costs incurred by a party related to a pending case, such as travel expenses, accommodation and lost salary and are born by the losing party. 

The costs of travel and accommodation are calculated according to the Ordinance of the Minister of Labour and Social Policy of 19 December 2002 on the calculation of amounts due to persons employed in state administration or autonomous units of state administration for business trips within the country (Rozporządzenie Ministra Pracy i Polityki Społecznej z dnia 19 grudnia 2002 roku w sprawie wysokości oraz warunków ustalania należności przysługujących pracownikowi zatrudnionemu w państwowej lub samorządowej jednostce sfery budżetowej z tytułu podróży służbowej na obszarze kraju) (Dz.U. nr 236, poz. 1990).

The reimbursement of the equivalent of the party’s earnings lost due to its appearance in court is in the amount of the average daily salary or income. If the party is subject to the provisions of the Labour Code, the average daily income is calculated according to the rules of calculation of the equivalent for holidays. In any case however, the maximum reimbursement cannot exceed 4.6% of the basic amount of PLN 1,835.35 PLN mentioned in 1.5.2 above.

Correspondence, photocopying, fax, telephones and other administrative costs are usually paid by the client to the legal representative and they are not subject to reimbursement by the losing party. 

2.7 Other factors constituting a “price”:

2.7.1 Delays in the legal process

The delays in the proceedings are probably one of the greatest problems of the Polish civil procedure. According to the available statistics, in 2008 the European Tribunal of Human Rights issued 141 judgments against Poland, including 63 relating to infringements of article 6 section 1 of the European Convention on Human Rights of 4 November 1950, i.e. the right to a “hearing within a reasonable time”
. According to a recent World Bank study, with 180 cases finalised yearly for every 1,000 citizens, Poland is doing relatively better than Austria (110 cases) or the Netherlands (35 cases) but the study also points out that 18% of the cases filed in 2004 were not concluded.
 
2.7.2 Lack of professionalism of the judges

The courts are not properly equipped to hear and decide on complicated claims. This is especially valid in relation to technical issues requiring expert knowledge. Therefore, judges often lack technical expertise and rely heavily on experts. This is especially true in relation to decisions on causation. The World Bank study mentioned above also claims that Polish courts are not respected by society. A poll showed that only 16% of society thinks that courts are just and impartial, 14% see the courts as honest and only 1.8% see them as acting quickly. 

2.7.3 Complex procedure

The Polish civil procedure is complex for parties acting without lawyers. Recent amendments to the Code of Civil Procedure lifted many of the court’s obligations to inform parties to civil proceedings about their rights and obligations during the proceedings. This change has made it more difficult for parties to appear before court without being represented by lawyers.

The complexity of the civil procedure influences the duration and costs of an investigation. The table below presents a comparison between the indexes of the number of procedures, their duration and costs:

	Index
	Poland
	Average in the region
	Average in the OECD countries

	Number of civil procedures
	41
	29.6
	19.5

	Duration (in days)
	980
	393
	225.7

	Cost (% of a claim)
	8.7
	17.7
	10.6


Source: The World Bank and National Bank of Poland Report: Legal barriers to contract enforcement

The conclusions are surprising. Although Poland has the highest number of civil procedures and therefore the longest duration period, the costs of the proceedings are below the average both in the region and in the OECD countries.  

2.7.4 Unpredictability of the outcome of the proceedings

It is difficult to predict the outcome of proceedings in Poland, as proceedings have no agenda. The parties also do not know how long the proceedings are going to take, or what is going to happen at the next hearing.

2.7.5 How long do cases usually take?

The table below provides the average duration of matters in civil cases, in all instances, and in litigious proceedings only.
 

	Year:
	2004
	2005
	2006

	Courts of appeal

	2nd instance (appeal)
	4.1 months
	4.4 months
	3.8 months

	2nd instance (complaint)
	0.5 months
	0.4 months
	0.3 months

	Cassation
	2.8 months
	3.1 months
	1.4 months

	Circuit courts

	1st instance
	9.2 months
	8.8 months
	9.6 months

	2nd instance (appeal)
	1.6 months
	1.7 months
	1.4 months

	2nd instance (complaint)
	1.0 months
	0.8 months
	0.6 months

	Cassations
	2.4 months
	3.2 months
	1.5 months

	District courts

	1st instance
	5.4 months
	5.2 months
	5.6 months


As the Report suggests, the average duration of matters in civil cases does not reflect the real situation concerning the duration. The consistency index of the Polish courts is not the same in all the regions. For instance while receiving a judgment from a Warsaw commercial court usually takes up to 24 months, the statistical duration amounted to only 5.6 months.

3. Who bears the costs?

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1 – 1.7 above?
3.1 How are the costs ultimately divided?

The losing party is obliged to reimburse the opponent, upon his or her request, the costs necessary for the proper protection of its own rights and proper defence – costs of the proceedings (article 98 of the Code of Civil Procedure). If the party’s claim is only partially satisfied, the court costs (koszty sądowe) are either proportionally divided between the parties or lifted (article 100 of the Code of Civil Procedure). The defendant is also entitled to a reimbursement if he/she did not provide a reason for initiating the proceedings and admitted the other party’s claim when undertaking its first action in the proceedings (article 101 of the Code of Civil Procedure). 
In some cases the court may order the losing party to reimburse only part of the costs, or waive the obligation to reimburse the costs completely. This will happen only in exceptional circumstances, e.g. if the losing party has already been granted a waiver from the court costs (article 102 of the Code of Civil Procedure). 
Despite the outcome of the proceedings, the court can oblige the party to reimburse the costs incurred due to its careless or apparently improper performance, such as avoiding providing explanations, providing false explanations, and delays in providing evidence (article 103 of the Code of Civil Procedure).

If the proceedings terminate with a settlement, the costs of the parties are lifted, unless the parties decide otherwise (article 104 of the Code of Civil Procedure).

If a party is exempted by law from the obligation to pay the court costs, all the court costs (koszty sądowe) are paid by the State. This party is only obliged to reimburse the costs incurred by the opponent if it loses the case. A party granted a partial waiver from the court costs (koszty sądowe) may be freed from the obligation to pay a fraction or a percentage of the costs, or the costs up to a certain amount, or particular fees and expenses. A party may also be granted a waiver in relation to a part of the claim. A party granted a partial waiver is obliged to pay the fees and incur the costs in the amount exceeding the waiver granted by the court. 

A party granted a complete waiver from the court costs (koszty sądowe) by the court does not incur any costs, which are temporarily incurred by the State, but still has the obligation to pay the basic fee (opłata podstawowa). 

In any case however, a waiver or an exemption from court costs (koszty sądowe) does not free a party from the obligation to reimburse the costs of the proceedings to the other party (article 108 of the Act on Court Costs).

3.2 When does the court decide about the costs?

The court decides on how to apportion the costs between the parties in every decision ending the matter in a particular instance. The court is free to decide only on the general rules of apportioning the costs while delegating the detailed calculation to a court clerk. If a court of second instance sets aside a lower instance court’s decision and orders reconsideration of the matter, the court of lower instance decides on apportioning the costs. Both the court and the court clerk can take decisions on granting waivers from court costs (koszty sądowe). The party who was not granted a waiver from the court costs (koszty sądowe) can appeal such a decision (zażalenie) if it was issued by a court or file a complaint against it (skarga) if it was issued by a court clerk (article 394 § 1 point 2 of the Civil Procedure Code). For the criteria of reimbursement refer to points 2.3 and 2.4.

3.3 Reimbursement to and by a party represented by a lawyer

A party represented by a lawyer can either present the court with a list of costs incurred during the proceedings or request for the costs to be reimbursed according to statutory provisions, i.e. the tariff described in point 1.3.4. Such list or request should be presented to the court at the latest before the closing of the final hearing. Otherwise, the party loses the right to have the costs mentioned in point 1.3 reimbursed. 
When establishing the amount to be reimbursed by a party represented by a lawyer, the court considers the necessary workload of the lawyer and the activities undertaken in the case, as well as the nature of the dispute and the lawyer’s input into the clarification and resolution of the dispute (article 109 § 2 phrase 2 of the Code of Civil Procedure).

A party who is not granted a waiver from the court costs, nor is exempted from the obligation to incur these costs, has to reimburse the winning party’s costs in an amount established by the court. A party granted a waiver from the court costs (koszty sądowe) still has the obligation to reimburse the costs incurred by the other party if he/she loses the case. 
3.4 Reimbursement to and by a party not represented by a lawyer

If a party not represented by a lawyer wins a case, the court decides ex officio on the reimbursement of the court costs to this party (article 109 § 1 to the Code of Civil Procedure). When taking a decision, the court considers the purposefulness of the expenses and the need to incur them in relation to the nature of the dispute (article 109 § 2 phrase 1 of the Code of Civil Procedure), as well as the criteria mentioned in point 2.1.

3.5 Reimbursement of a party’s travel costs 

The party is entitled to reimbursement of the costs of travel and maintenance in the location where the proceedings take place as described in point 1.6. 
3.6 Reimbursement of the equivalent to a party’s earnings lost due to appearance in court

The reimbursement of the equivalent to a party’s earnings lost due to its appearance in court is made in the amount of the average daily salary or income as described in point 1.6.

3.7 When must payment be made?

The court fees should be paid on filling the pleading to the court. With regard to the court costs awarded to the benefit of one party, they become due on the day the judgement becomes final, and from then they may be subject to execution. The costs of the proceedings (koszty postępowania) are incurred by parties who are neither exempted from court costs, nor have been granted a gradual waiver, when undertaking particular activities that generate expenses. The first fee (opłata) has to be paid when filing a pleading initiating the proceedings, e.g. a statement of claim (pozew) or an appeal (apelacja). Then, each party incurs the expenditures (wydatki) related to, e.g. the activities of experts and translators (as mentioned in point 1.2 and 1.5). A party may be ordered to pay an advance to cover such costs. This advance is later included in the settlement regarding the costs of the proceedings issued by the court. If a temporary fee (opłata tymczasowa) is paid by a party when initiating the proceedings, the court decides on the final amount of this fee in its final decision issued in that particular instance.

If a party is exempted by law from the obligation to pay the court costs, all the court costs (koszty sądowe) are paid by the State. This party is only obliged to reimburse the costs incurred by the opponent if it loses the case. A party granted a partial waiver from the court costs (koszty sądowe) may be freed from the obligation to pay a fraction or a percentage of the costs, or the costs up to a certain amount, or particular fees and expenses. A party may also be granted a waiver in relation to a part of the claim. A party granted a partial waiver is obliged to pay the fees and incur the costs in the amount exceeding the waiver granted by the court. 

A party granted a complete waiver from the court costs (koszty sądowe) by the court does not incur any costs, which are temporarily incurred by the State, but still has the obligation to pay the basic fee (opłata podstawowa). 

In any case however, a waiver or an exemption from the court costs (koszty sądowe) does not free a party from the obligation to reimburse the other party the costs of the proceedings (article 108 of the Act on Court Costs). 

4. What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

4.1 Personal funds

Personal funds are probably the most common source of funding.

Legal aid – what is understood by ‘legal aid’ – state funding of payments to lawyers of a consumer’s choice, or appointment of a pro bono lawyer, or something else?

Under specific circumstances the law allows a party to obtain a complete or partial waiver from the courts costs (koszty sądowe), as well as exemption from courts costs. 

A party granted a complete or partial waiver from the court costs as well as a party exempted from the court costs can request legal aid, i.e. ask the court to appoint an advocate or a legal counsel to act pro bono on the party’s behalf. The court’s decision on granting legal aid is discretionary, depending on whether the court deems necessary the advocate’s or legal counsel’s participation in the proceedings.

After deciding that the party’s request for legal aid is justified, the court asks the Regional Advocates’ Council (Okręgowa Rada Adwokacka) or Regional Legal Counsel’s Chamber (Okręgowa Izba Radców Prawnych) in the relevant jurisdiction to nominate a lawyer to act in the case. Each practicing lawyer has the obligation to act in matters where he or she is appointed to act pro bono.
Legal aid, as funded by the State, does not allow for funding payments to lawyers of a party’s choice.

4.2 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies

Legal expenses insurance does not exist in Polish civil proceedings, but for minor exceptions. These include special policies for legal assistance in the case of automotive accidents, where the insurer provides the party with a lawyer. Otherwise, there are policies available for, e.g., management board members, which cover claims arising in relation to their professional activity and also related costs of litigation. In such cases, the insurer does not provide the party with a lawyer but reimburses the costs incurred by the party.
4.3 After-the-event (ATE) insurance

See 3.3 above.

4.4 Loans or grants from banks, trade associations, etc.

Loans and grants are permitted. There is no legal regulation that forbids such funding.
4.5 Funding from a lawyer or other third party investor

Legal aid is offered by various non-governmental organisations for legal and natural persons. The Polish legal system does not provide for a system of alternative methods of funding litigation. There are, however, “legal clinics” that operate at some universities and provide legal aid to persons with the lowest income. The “clinics” usually do not provide pro bono lawyers but instead help with the preparation of procedural writs and motions in order for the party to receive legal aid from the State. 

Certain non-governmental organisations, such as, e.g. The Helsinki Foundation for Human Rights, also provide legal aid to individuals, by preparing amicus curiae type briefs or legal opinions, as well as procedural writs for individuals. 

There are also certain consumers’ organisations that provide free legal aid to persons seeking compensation or damages.
5. Further issues

5.1 How predictable are the amounts involved?

As it was mentioned in point 1 of this paper, court charges are usually predictable as they are either fixed or depend on the amount that is the subject of the claim. Other expenses, such as expert’s remuneration, translation costs, costs of a bailiff etc. might also be easily estimated, however their existence depends on the complexity of the case and the course of the proceedings. The costs of legal representation are the most difficult estimate, however, as they are the subject of negotiation.

5.2 What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?  

The law regulates the maximum amount of costs that can be paid by the loosing party. This regulation makes the costs easier to predict. There are no instruments like the encountered. 

In practice, clients require the lawyers to incur the costs up to the amount money they are ready to spend. 

5.3 How proportionate are the sums involved?

As to different types of the proceedings it can be stated that costs incurred in legal disputes in specific areas of law or legal disputes requiring a deep expert analysis are much higher than those in everyday cases. 

As to the comparison with other States of the region legal services are relatively more expensive. According to the data of Centre for European Law and Politics at the University of Bremen legal services costs linked to the sale of a real estate worth 250,000 EUR are equal to 20 % of GDP per capita (2007). In Czech Republic the same index is 4,5 % and in Finland 0,2 %. 

5.4 How long do the procedures take?  

See point 1.7.5 above.

5.5 What proportion of cases is settled and how long do they take?

The table below presents statistical data on numbers of cases started, completed, settled and appealed in the year 2007 in district, regional and appeal courts in Poland. 

	
	Cases

started
	Cases completed
	Cases

settled
	Percentage of cases completed by settlement

	District courts 

(I instance only)
	2,486,939
	2,146,434
	17,780
	0.8%

	Regional courts (I instance)
	256,769
	178,202
	1,634
	0.9%

	Regional courts (II instance)
	49,613
	44,267
	94
	0.2%

	Appeal courts 

(II instance only)
	14,860
	12,138
	59
	0.4%

	Appeals in total
	64,473
	56,405
	
	

	Settlements in total
	
	
	19,567
	

	Percentage of district court judgments appealed
	2,3%
	
	
	

	Percentage of regional court judgments appealed
	8,3%
	
	
	


Source: own calculation, based on the data from the Ministry of Justice.

In 2007 there were almost 20,000 cases settled before all types of courts, which amounts to the average of 0.8% of all the cases completed. The data on duration of the settlements procedures are not available.

5.6 What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

See table in the point 4.5 above.

5.7 What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

An appeal against a 1st instance court judgment may be based either on defence of breach of either material or procedural law. Only the catalogue of the reasons resulting in invalidity of the procedure includes the enumerated basis of appeal. As the appeal procedure deals with the merit settlement of the case, the sentence of the 2nd instance court shall be based on its own factual and legal findings. The 2nd instance court is therefore not bound by the findings of fact at 1st instance and can conduct its own evidence proceedings. However the sentence of the appeal court may also be based on the findings of a 1st instance court.

For statistical information see table in the point 4.5 above.

In 2007 only 2.3% of the district court and 8.3% of the regional court judgements were appealed.

5.8 What reforms can be recommended?

� Wyrok SN z dnia 15 grudnia 2005 roku, sugn. akt V CK 400/05.


� European Court of Human Rights, Annual Report 2008, p. 131, available at: http://www.echr.coe.int/NR/rdonlyres/B680E717-1A81-4408-BFBC-4F480BDD0628/0/Annual_Report_2008_Provisional_Edition.pdf 


� The World Bank and National Bank of Poland Report: Legal barriers to contract enforcement, available at: http://www.nbp.pl/publikacje/raportymif/bsnbp.pdf  


� See above


� Information from the website of the Ministry of Justice,  http://www.ms.gov.pl/statystyki/2007_ewidencja_spraw_wg_dz_prawa_i_instancyjn_podstawowe_wskaznik_statystyczne.pdf
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