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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

Please quote verbatim, or attach, all source documents.

1.
What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

Court charges.

According to the Portuguese Legal Costs’ Law, recently amended in 2008 – notwithstanding the fact that the amendments will only enter into force in April 20, 2009 –, the parties shall pay court charges which are divided into initial, subsequent and final ones, according to the procedural phase at stake. The court charges include justice fees, charges and costs incurred by the court and/or the parties because of the procedure – see articles 1, 32 and 89 of the current Portuguese Legal Costs’ Code.   

Concerning the justice fees, the amount that shall be paid depends on the value of the claim and the type of civil procedure, whether it is a declarative action, an enforcement action or an injunction or any other special procedure. According to these criteria, the justice fee of a declarative action is paid in two installments, usually known as initial justice fee and subsequent justice fee – see article 22 of the current Portuguese Legal Costs’ Code. The amount of the justice fee on a declarative action will be different, according to the value of the claim. Thus, when the value of the claim is between € 500 and € 250,000, it shall vary from € 96 to € 2,304; when the value of the claim is up to € 250,000 it is necessary to pay, at the end of the procedure, an additional sum of € 480 of justice fee for each additional amount of € 25,000. On an enforcement action, the justice fee will vary from € 24 to € 48 and finally, in the case of special procedure to obtain the payment of a debt arising from commercial relationships, the justice fee will vary from € 24 to € 912. 

The Portuguese Legal Costs’ Law provides for some exemptions of payment of justice charges in some special cases and to specially defined people, such as the State institutions, children’ s related actions, People Actions, political parties, Public Prosecution Services when acting on its own duty – see Articles 2 and 3 of the current Portuguese Legal Costs’ Code.

Those exemptions do not cover charges and costs incurred by the counterparty in the action, so that when a party loses a civil action, he/she shall pay the costs borne by the winner – see Article 33 of the current Portuguese Legal Costs’ Code.

Also relating to Court Charges, Portuguese legal system provides for the possibility of granting legal protection to those who have no economic means, which can consist in a total or partial exemption or even a phased payment of the justice fees and other procedural charges (as better explained herein below). 

Note that all the amounts paid on a civil litigation procedure are taken into account at the end of the procedure in order to determine the respective total costs.  

A special mention shall be made to the introduction of some new methods in the Portuguese justice system, namely the electronic procedure, which allows, among many other aspects, a reduction from 25% to 50% on court charges. 

Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment). 

 Beyond the payments to Lawyers or other legal services’ providers, the parties shall pay VAT at the applicable statutory rate, which must be duly described in the account to be presented for payment.   

The services provided by translators or bailiffs shall be afforded by the party (ies) – see Article 92 of the current Portuguese Legal Costs’ Code. The court can order a payment in advance to be made to ensure that payment is actually made or just the simple payment and redemption of it from the responsible party (ies) at the end of the procedure – see Articles 32.1, a), 44 and 89.1,a) of the current Portuguese Legal Costs’ Code.  

Note that all the payments made shall be afforded, at the end, by the loser. For that purpose, the court and the winner shall present to the loser a detailed account with all the charges incurred because of the litigation – see Articles 4 and 32 of the current Portuguese Legal Costs’ Code.

Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case. 
Lawyers shall be paid for the work they undertake when acting before courts on behalf of someone’s interests.

The Bar Association Statute provides for some specific criteria that shall be observed in defining the lawyers’ fees: the importance of the service, the difficulty and urgency of the issue, the complexity of the service, the result achieved, the time it takes to do the service, the responsibilities assumed by the lawyer and general and professional practices – see Article 100 of the Bar Association Statute. 

As a good example of professional practices we can point out the fact that Lawyers’ fees vary according to the lawyer’s experience and the specific issue at stake. Depending on the case, the lawyers’ fees can be set in one of the following ways: hourly rate, periodic flat or by issue. In the first situation, the fees are charged for each hour the lawyer spends in taking care of the issue; in the second situation, the lawyer and the client enters into an arrangement regarding the amount that shall be periodically paid (e.g. monthly) for the services provided; and in the last situation, the lawyer charges an overall and single amount for the services provided. In any case, lawyers must previously inform their clients of their services’ fees, even in general/estimated terms. 

The hourly rates, as referred above, may vary according to: 1. the lawyers’ experience, 2. the dimension/importance of the Law Firm and 3. the clients’ economic means. Thus, on average, the hourly rate of a trainee lawyer can vary between €60 and €120; of an associated attorney between €90 and €200; and of a senior attorney between €140 and €300.   

Because of the general understanding that there is a social obligation under the profession, lawyers shall ensure the representation of people who has no economic means, in bringing claims before courts – see Article 85/1,f) of the Bar Association Statute. This is only possible under the Legal Aid regime. By providing these services, lawyers will be subsequently paid by the State – see Articles 2, 3, 36 and 49 of the Law 34/2004; the amount of that payment is set in an official table, being previously established by some criteria such as the type and way of the assistance provided. Thus, the current rate for assistance provided by lawyers under the Legal Aid regime varies between €60 and €120 per assistance provided. 

A witness of fact. 
In the Portuguese legal system there are no payments to be made to a witness of fact, since it is considered as a social duty to testimony at court. The Portuguese Legal Costs’ Code only provides for the payment of a compensation for any expenses incurred by witnesses in order to appear before court, such as any travel costs. The payment is made by the court, at the witness’ request and if the court considers that compensation as just. Once it is made, it shall be taken into account in the final account of the court’s charges that shall be paid by the loser at the end of the procedure - see Articles 37 and 93 of the Portuguese Legal Costs’ Code.
An expert.

The services provided by experts, within a civil litigation procedure, shall be afforded by the party (ies). The court can order a payment in advance to be made by the party benefiting from the expertise to be provided or a simple payment and the subsequent reimbursement at the end of the procedure - see Articles 35 and 91 of the Portuguese Legal Costs’ Code.

Any other costs.
What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take? – 

According to the Legal Costs’ Law, beyond the above mentioned, there may be other factors which affect the court’s costs, such as any inertia, procedural incidents (court jurisdiction, legitimacy, among others), party costs, occasional interveners and travel expenses, which have to be charged to the party who has asked for/ caused them - see Articles 33, 34, 36, 38 and 40 of the Portuguese Legal Costs’ Code.
2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? 

The main principle is that legal costs shall be paid by the loser. Even the expenses paid by the various interveners in a procedure are able to be reimbursed later on by the loser, at the end of the procedure – see Article 33-A of the Portuguese Legal Costs’ Code. When both parties lose the claim, the costs shall be borne by both, in proportion.
Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above? 

Portuguese Law provides for the responsibility of the loser to pay all the costs arising from the claim. This rule is based on the principle that the costs incurred in civil litigation must be borne by the party that led to the litigation. Thus, the court shall present the final account to the loser of the action for payment. On its turn, the winner can demand the payment of any expenses incurred because of the claim, including the lawyers’ fees (determined according to equity) and justice fees - see Articles 32 and 89 of the Portuguese Legal Costs’ Code.

3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources? 

3.1 Personal funds.
This is the current situation in Portugal. Generally, the party involved in a judicial procedure has to bear its own costs. The amount spent in the procedure could be refunded or not, totally or partially, according to the end result of the dispute. The principle is that the loser is, in the end, the responsible party for all the incurred costs, as mentioned above, so that he/she must pay or reimburse the court and the other parties involved of all expenses incurred because of the dispute.   

3.2 Legal aid. 

Legal Aid is provided for to ensure the right of access to justice of citizens with lower economic means – see Articles 1 and 8 of the Law 34/2004, of July 29. The applicant must be eligible to benefit from the legal support, according to previously defined criteria and for that he/she must submit an application that shall be analyzed by the competent Social Security Services – see Articles 7 and 20 of the Law 34/2004. Legal Aid can consist of the nomination and payment of a lawyer (which can be appointed by the Bar Association), total or partial exemption of payment of any court’s costs and other procedural charges, payment of the enforcement clerk’s fees and a phased payment of the court’s fees and other procedural charges, of the appointed lawyer’s fees and the appointed enforcement clerk’s fees (see Article 16.1 of the Law 34/2004).  Recent amendments were made to the Legal Aid Law in order to ensure a better and more effective protection of citizens. As a consequence of these provisions, only really engaged and properly trained lawyers are able to provide legal assistance under the Legal Aid system. It is not anymore an obligation applicable to all enrolled lawyers and trainee lawyers can only provided legal advices when monitored by a senior lawyer.      
3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.
Legal Expenses’ Insurance is common in Portugal, as Legal Expenses’ Protection, and it is usually connected to other types of insurances, such as the car or home insurance. Through this type of protection, the Insurance Company ensures the payment of any expenses related to any legal claims brought in connection with the insured item. Apart from this situation, this type of insurance is not quite common in Portugal.      

3.4 After-the-event (ATE) insurance.

Portugal has no after-the-event insurance, since the main idea, under the Portuguese insurance system, is based on risk. Thus, the insurance only covers a previously defined and elected item.  
3.5 Loans or grants from banks, trade associations, etc. 

It is possible to borrow money from banks or other credit institutions or even from any other association or individual person to pay any litigation costs. In Portugal, citizens can borrow money from banks, as personal credits, to pay this type of expenses, without the need of any further formalities; however, there is a limitation on the amount that can be borrowed under a personal credit. If the amount required is higher than the one that can be obtained as personal credit, the conditions of the loan from banks will be more tighten and consequently, the applicant will need to grant any specific warranties and will be subject to the payment of higher interest. In alternative, it is possible to borrow money from any common credit institutions, which do not require any further special formalities but usually charge even higher interest. Nowadays, the interest charged by these credit institutions may vary between 17% and 24%. If the money is borrowed from a civil association to which the borrower is an associate, the interest should be lower.      

3.6 Funding from a lawyer or other third party investor.
Lawyers do not use to provide any funding to their clients. When the client has no economic means the Portuguese system grants him/her the right to Legal Protection or, in alternative, anyone can ask for a loan from a bank or a credit institution as already referred to herein above. 

Lawyers can ask their clients to constitute any financial reserves to guarantee the payment of any expenses arising out from the procedure – see Article 98 of the Bar Association Statute.

It is not quite common to find funding granted by any third party investor, specially due to the reasons pointed out above, such as the existence of a Legal Aid system and the financial institutions’ loans.  Thus, it is quite common to resource from the Social Security or any specialized financial institutions to obtain the needed funding to litigation but not from any other third party investors.

4.
Further issues

How predictable are the amounts involved? 

Apart from any procedural incidents that might arise out along the procedure, it is possible to have a rough idea of the overall costs of a legal action, before it starts. The parties must be aware of the costs to be borne by each one, as court charges and lawyers’ fees. As to court charges, we usually consider also court fees; to this amount it must be added any other ordinary expenses such as enforcement clerk fees, any payments to translators, experts or any other service providers. The payment of some of these expenses is only due at the end of the procedure, and, thus, will be borne by the loser party, together with any other costs previously incurred by the winner party.     

What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)? 
Nowadays, the parties have the possibility to lower costs: the electronic procedure. As mentioned above, the Portuguese Legal System allows and encourages the use of the electronic procedure, particularly in terms of delivery of procedural documents by using electronic means. This option allows a reduction of legal costs from 25% to 50%, which is a great encouragement to the parties. Another common strategy in Portugal to lower costs is the court settlement transaction, since it ends up the procedure earlier, by exempting the court from any further actions; in this situation, the parties can agree also to share the procedural costs, which will then lower the amounts which each party must pay.    

How proportionate are the sums involved? 

The sums involved in a civil litigation as costs depend on several factors that may determine the final account of the legal procedure, such as the complexity and the value of the case, the resources and measures it may require, among others.  Therefore, the “price” for bringing or defending a legal claim is firstly determined by the economic value of the claim, so that the higher the economic value of the claim, the higher the justice fee to be paid. The final account will also be influenced by the amount of the expenses incurred because of the claim: legal professionals’ fees, compensations to be paid to experts, witnesses or translators, travel costs, etc. 

On the other hand, by considering the main principle which provides for the responsibility of the loser to reimburse all the costs incurred because of the claim at the end of the procedure, we can consider that the sums involved in litigation are, therefore, grounded on proportionality criteria. In fact, the responsibility for the overall costs of the litigation shall be borne by the loser (s) in the exact extent of its/their defeat. Thus, when both applicant and defendant win and lose in part, each of them will be responsible to pay its costs proportionally. 

How long do the procedures take?  

The legal procedures in Portugal usually take too long; it can take on average between 10 months and 3.5 years to be settled in a first instance court. The reform of the legal system, which has established the electronic procedure, besides reducing the procedural costs, aims also to reduce the length of time that procedures use to take.  
What proportion of cases is settled and how long do they take?  

We cannot provide updated information on the proportion of cases settled in the Portuguese judicial courts, since the last official figures we have access to were published in 2006. The settlement of cases takes usually an average of 10 months to 3.5 years.   

What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.
As referred above, we cannot provide updated figures on the number of civil litigation cases, since the last official figures we have access to were published back in 2006 and for some special items in 2007. At that dates the figures were as follow:

2006

	Procedures
	Started
	Completed
	Pending actions in December 31

	General courts
	252.151
	231.950
	487.587

	Small claims
	25.371
	67.718
	113.582

	Commercial courts
	4.737
	3. 037
	8.773

	Family and childhood courts
	8.251
	7.667
	13.663

	Ombudsmen 
	6.377
	4.726
	2.187

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2005

	Procedures
	Started
	Completed
	Pending actions in December 31

	General courts
	247.019
	191.748
	479.473

	Small claims
	32.223
	58.879
	173.221

	Commercial courts
	4.419
	3.530
	11.564

	Family and childhood courts
	8.616
	7.906
	13.580

	Ombudsmen 
	5.759
	4.303
	2.194

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2004
	Procedures
	Started
	Completed
	Pending actions in January 1

	General courts
	327.659
	259.584
	486.436

	Small claims
	54.338
	70.728
	238.079

	Commercial courts
	3.934
	2.530
	6.034

	Family and childhood courts
	31.885
	27.951
	37.173

	Ombudsmen 
	5.784
	4.047
	3.441 (in December 31)

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2003

	Procedures
	Started
	Completed
	Pending actions in December 31

	General courts
	330.060
	281.876
	441.926

	Small claims
	69.526
	101.447
	270.096

	Commercial courts
	4.101
	2.627
	4.560

	Family and childhood courts
	31.531
	28.043
	34.147

	Ombudsmen 
	5.113
	3.378
	3.396 (in December 31)

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2002

	Procedures
	Started
	Completed
	Pending actions in January 1

	General courts
	306.812
	280.423
	423.836

	Small claims
	75.889
	78.942
	260.890

	Commercial courts
	3.475
	2.766
	3.851

	Family and childhood courts
	28.431
	32.608
	39.129

	Ombudsmen 
	4.528
	2.827
	3.955 (in December 31)

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2001

	Procedures
	Started
	Completed
	Pending actions in December 31

	Civil actions
	431.887
	375.048
	930.139

	Ombudsmen 
	6.502
	3.150
	2.286 (in January 1)

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


2000

	Procedures
	Started
	Completed
	Pending actions in January 1

	General courts
	185.456
	184.637
	303.187

	Small claims
	74.150
	65.274
	243.457

	Commercial courts
	2.388
	1.637
	1.476

	Family and childhood courts
	18.636
	15.398
	16.968

	Ombudsmen 
	5.283
	3.201
	n/a

	Special schemes
	n/a
	n/a
	n/a

	Codes of business conduct
	n/a
	n/a
	n/a


	Year
	2007
	2006

	Instance
	Kind of specie of the procedure
	Number of Procedures
	Average time (in months)
	Number of Procedures
	Average time (in months)

	Total
	447.602
	33
	438.425
	30

	1st

Instance
	Declarative Actions
	120.474
	35
	132.236
	29

	
	Enforcement Actions
	246.005
	38
	238.588
	36

	
	Special Actions
	27.353
	21
	22.606
	19

	
	Conservatory Acts
	12.282
	6
	10.543
	5

	
	Others
	41.488
	16
	34.452
	15

	2005
	2004

	Number of Procedures
	Average time (in months)
	Number of Procedures
	Average time (in months)

	366.934
	27
	344.223
	25

	125.502
	26
	132.539
	23

	180.193
	32
	151.779
	31

	20.773
	18
	21.424
	18

	10.535
	4
	11.827
	4

	29.931
	15
	26.654
	17


What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance? 

In the civil litigation procedure there are many legal restrictions applicable to appeals. 
Firstly, the Portuguese Civil Procedure Law, on its Article 678, defines the judgements that can be subject to appeal. According to that law, the general principle on this matter is that the ordinary appeal is only allowed when the case value amounts up to the value of the jurisdiction of the lower courts and when the appealed judgement is not in favour of the appellant party in an amount which stays at half the amount of the value of the jurisdiction of that specific court. Please note that it is always possible to appeal in all family cases because they have a special protection under the law. In fact, the law – specifically in article 312 of the Portuguese Civil Procedure Law – considers that actions which regard people’s status or intangible interests shall always have a minimum value which amounts to up to the value of the jurisdiction of the Court of Appeal, in order to ensure that an appeal is always permissible. The law also considers some special cases in which an appeal is always permissible, independently from any specific value, such as any judgements concerning any international matter, judgements related to the value of the cause or incident, judgements that are contrary to the Supreme Court of Justice’s uniformed case law, actions concerning lease contracts (except leases for non permanent housing or special transitional purposes) or judgements on the case value of any conservatory acts. 
Another restriction applicable is related to the appeal deadline. In fact, the Portuguese Civil Procedure Law establishes, as a general rule, that the deadline to appeal from a judgement is 30 days after getting knowledge of that judgement.

Portuguese Legal System provides for two types of appeals: one, applicable to judgements of the first instance courts and the other, applicable to judgements of the Court of Appeal. The appeal of judgements issued by the first instance courts must be lodged with the Court of Appeal and the appeal of judgements issued by the Court of Appeal must be lodged with the Supreme Court of Justice, whether the Court of Appeal acts as a first instance or a second instance court. The main principle is that appeal courts are not bound by the findings of fact issued at the first instance courts – see Article 712 of the Civil Procedure Law. Thus, the Supreme Court of Justice is also entitled to analyse and change the factual findings of the judgements issued by the Court of Appeal when acting as a first instance court – see Article 1090 of the Portuguese Civil Procedure Law.   

What reforms can be recommended? 

Since recent amendments were made to the Portuguese Legal System, on litigation matters, our opinion is that no other reforms are recommended now. For instance, it is time to wait and see what the outcome of these recent amendments will be, especially in which is concerned the decrease of court charges by using electronic means. 
Case Studies

1. Small claim: repayment to a consumer of €200 of price paid for a product which was not delivered –

Claimant’s costs: justice fees of €96, to be paid in two installments (by using electronic means the justice fee will be of €72)
Defendant’s costs: the defendant must pay the amount at stake, plus the justice fee paid by the claimant; this means a total amount of €296 (or €272 if using electronic means).
2. Family: divorce between husband on average income of say €50,000 p/y, wife with no income, two children, living in an average home –

In this case, we must consider two situations: the amicable separation and the non-amicable separation. 

In the first situation, the divorce must be concluded before a civil registry office and the amount provided for fees may range between €250 and €475, whether there will be performed or not a division and subsequent registry of the family’s assets. If the parties choose the traditional mean by celebrating a public deed and the subsequent registry, the global cost would be up to €800, according to the chosen notary, plus the amount of the corresponding tax, which corresponds to 0.8% of the amount of the exceeding taxation of the shared assets. Since the wife has no income and the husband has an average income he shall be responsible for paying the fees.  

When there is no agreement concerning the children, family home or other related issues, the divorce must be concluded before a court and the corresponding “price” will be higher than the one due in case of amicable separation. To appear before a court, in that situation, it will be necessary to assign the cause a value corresponding to the Court of Appeal’s jurisdiction value (which currently corresponds to €30,000), plus €0.01. This value must ensure the possibility of appealing. Therefore, the parties must pay a justice fee of €528, paid in two instalments (or €396 if using electronic means) without prejudice of the possibility of the wife requiring legal aid support, in the form of exemption of fee payment, grounded on the fact that she has no sufficient financial means. 

Both the civil registry clerk and the court must inform the parties about the possibility of using the Family Mediation System, which costs €50 to each party.
In all situations involving division of family assets it is necessary to pay the amount of the registry, which is about €250, plus the correspondent taxes due, generally corresponding to 0.8% of the amount of the exceeding taxation of the shared assets. 
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000 – 

For bringing this action before the court the claimant must pay a justice fee of the amount of €240, paid in two instalments (or €180 if using electronic means) and the defendant, on its turn, must pay the same amount. There probably will be other costs, such as compensations to be paid to experts or witnesses, which cannot be previously determined, which must be borne by the loser party at the end of the procedure. At the end of the process the loser party shall bear the global costs incurred to by the winner.
In alternative, the parties can agree in submitting the issue to an arbitration centre, which will solve the problem through extrajudicial means, such as mediation, conciliation or arbitration. Both mediation and conciliation are free of charge; the arbitration will cost €190 or €310, whether it is a singular arbitrator or a collective tribunal. These amounts are obtained as follows: €10 for starting the procedure plus 3% of the value of the cause (singular arbitrator) or 5% of the value of the cause (collective court). Another alternative is to bring the claim before a magistrates’ court; the cost to be borne will be only of the amount of €70.

4. Employment: wrongful loss of employment by a middle-ranging manager (say with a salary of €50,000 p/y) – 

Considering that there will not be any other request as to compensation by the claimant, for bringing this issue before courts the parties must pay justice fees of €672, paid in two instalments (or €504 if using electronic means). Note that, as referred to above, there will probably be incurred other costs, such as compensations to be paid to experts or witnesses, which cannot be previously determined and which must be borne by the loser party at the end of the procedure.

In alternative, the parties may provide the claim to be solved through labour mediation, which will cost €50 per each party involved.  

5. Medical negligence: a doctor’s error resulting in a permanent (a) loss of ability to walk (b) paraplegia, of a male claimant, aged 25, with a salary of €25,000 p/y, with no current dependents, but with a likelihood of marriage and two children – 

Considering that the compensation requested by the claimant corresponds to €25,000, for bringing this issue before courts the parties must pay a justice fee of €384, paid in two instalments (or €288 if using electronic means). Note that, as referred to above, there will probably be incurred other costs such as compensations to be paid to experts or witnesses, which cannot be previously determined and must be borne by the loser party at the end of the procedure.

Another alternative is to bring the claim before a magistrates’ court; the cost to be borne will be only of the amount of €70.

6. SME: small company claim for unpaid debt of €8,000 – 

For bringing this issue before courts the parties must pay a justice fee corresponding to €288, paid in two instalments (or €206 if using electronic means). Once again, as referred to above, there probably will be other costs such as compensations to be paid to experts or witnesses, which cannot be previously determined and must be borne by the loser party at the end of the procedure.

Another alternative is to bring the claim before a magistrates’ court; the cost to be borne will be only of the amount of €70.

7. Large commercial case: substantial and complex breach of contract claim between two large companies regarding the supply of defective machinery, with a value of €2 million and with a €5 million of loss of profit – 
In this case, when bringing the case before the courts and taking into account that its value will be of €7,000,000, the parties will pay a justice fee of the amount of €2,304, paid in two instalments (or €1,728 if using electronic means). However, as the above mentioned justice fee corresponds to cases which maximum limit is of €250,000, at the end of the procedure it will be necessary to pay an extra fee, which amount will be, for each extra €25,000 or fraction, of €480.  
In alternative, the parties can agree in submitting the issue to an arbitration centre, which will solve the problem extra-judicially, such as through mediation, conciliation or arbitration. Both mediation and conciliation are free of charge; the arbitration shall cost €210,010 or €350,010, whether it is a singular arbitrator or a collective tribunal. These amounts are obtained as follows: €10 for starting the procedure plus 3% of the value of the case (singular arbitrator) or 5% of the value of the case (collective tribunal). 

8. Injunction – consumer: against a neighbour to stop undue noise. 

This is not quite common in Portugal. In fact, when there is a problem of noise caused by neighbours it usually is solved by the syndic of the co-owners and, ultimately, by the police or municipality. However, it is also possible to bring an action before courts against neighbour to stop undue noise. In this situation, it must be pleaded the breach of a right of personality, specifically the right to rest, which is an essential condition to have a quality of life.    


Since it is at stake the breach of a right of personality, the value of the cause shall be of €30,000.01, according to article 312 of the Portuguese Civil Procedure Code, and then the correspondent justice fee will be of €528, to be paid in two instalments (or €396 if using electronic means). 

9. Injunction – commercial: to prevent a breach of intellectual property rights regarding some commercial information established between two companies.  

In this situation, it is possible to require a protective order from the court. This protective order is strictly subject to the main action and the value that shall be assigned to it, in order to determine the costs of the procedure, will be the same as the one of the main action. The value to be assigned to the injunction shall be determined by the claimant considering the provision of articles 305 and 312 of the Portuguese Civil Procedure Code; specifically the assigned value shall correspond to the amount of the damages arising from the breach of the intellectual property rights and will be of a minimum of €30,000.01 (the jurisdiction of the Court of Appeal plus €0.01).

Thus, to claim for an injunction, the claimant must pay a minimum justice fee of €264, while the defendant must pay the same amount, plus the correspondent surety that might be due. Once the main action is brought to court, a new justice fee of €528, paid in two instalments, (or €396 if using electronic means) will be due.

Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Thank you for completing this questionnaire

ATTACHMENT 1 – Portuguese Legal Costs’ Code

Article 1
Framework

1. Procedures are subject to the application of costs.

2. The costs include justice fees and charges. 

Article 2

Subjective exemptions

1. Without prejudice to any special applicable law, there are free of charge:

a) The Prosecutor, in the actions, procedures and appeals where it acts in its own behalf, defending the rights and interests assigned by law;

b) The Legal persons of administrative public interests;

c) The Private institutions of social solidarity;

d) Any citizen, association or foundation involved in procedures for the protection of values and goods constitutionally protected, in accordance with paragraph 3 of Article 52. of the Portuguese Constitution, except when the petition is manifestly ungrounded;
e) The injured worker and the carriers of occupational disease in procedures emerging from accident or disease, when represented by the Public Prosecutor;

f) The relatives of the workers mentioned in the previous paragraph to whom the law assigns the right to a pension, where the accident or disease has caused the worker death, and intend to keep or enforce the rights arising from the accident or disease, when represented by the Public Prosecutor;

g) The appellants who, have not caused or expressly joined the appealed decision, does not observe it;

h) The court officials when it is concerned the costs of any useless procedures caused by them, if the judge, in a grounded decision, decides not to consider such a failure.

2. The representatives of any private institutions and legal persons of any administrative public interests are personally and among them jointly and severally liable for the payment of the costs when, once their represented entity loses, it is shown that they have acted in the procedure in the interest or for any reasons which are unrelated to their duties.

Article 3

Objective exemptions

1. Without prejudice to any special applicable law, no costs’ payment will take place:

a) In adoption procedures;

b) In procedures related to children jurisdiction, if the costs are in charge of the children;

c) In procedures for the settlement and division of any assets of social welfare institutions and trade union organizations;

d) At the arbitral stage of the procedures of a compulsory purchase for public purposes, without prejudice to paragraph 3. below;

e) In any claims to the court of appeal’s conference with no opposition;

f) In appeals that are not lodged immediately due to the disengagement or withdrawal of the applicant;

g) In compulsory agreements;

h) In deposits and releases to be undertaken by the parties, which constitute ordinary acts in the specific course of the correspondent form of procedure, as well as in securities’ releases, inventories and enforcements;

i) In incidents of value verification, for any accounting purposes, in which concerns the justice fee.     

2. In procedures referred to in c) above, the payment of any liquidators and experts, as well as the reimbursements made to the Courts’ General Cashier, are firstly taken out from the amount of the settled goods.

3. In the cases referred to in d) above, the charges arising from the payment and travels of the arbitrators and the relocation of the court are afforded by the plaintiff in the compulsory purchase.

Article 4

Reimbursement of costs incurred by the parties

1. The exemption of costs does not cover the reimbursements made to the winning party as partial costs.

2. If the Prosecutor is the losing party, the reimbursements referred to above are afforded by the Courts’ General Cashier.

3. If the losing party benefits of legal aid in the form of total or partial exemption of justice fees’ payment, the reimbursement of justice fees paid by the winner is also afforded by the Courts’ General Cashier.

4. The reimbursement referred to in the preceding paragraph must be made in proportion to the gain of cause, being discounted the costs which are the winner’s responsibility.    

Article 22

Gradual payment of justice fee

The justice fee is gradually paid by the plaintiff and the defendant in any type of civil action, who is asserted under Articles 23 through 29.

Article 32

Charges

1. The costs includes the following charges:

a) Reimbursements made to the Courts’ General Cashier of the moneys advanced for any expenses’ payments, including those related to the transcript of any oral evidence, among others;

b) The payments due or advanced to any entities, including any documents, advice, plants, other items of information and evidence and services requested by the court, except the certificates extracted by the Court itself;

c) The remuneration payable to those involved in the accident, including the legally established compensations;

d) The costs of travel and self maintenance;

e) The reimbursements to the State of any money expended on legal aid, including, among others, the concerned to fees paid or advanced under legal aid;

f) The costs of services performed by legal officers when the plaintiff states to intend to get them, pursuant to paragraph 8 of Article 239 of the Civil Procedure Law.

2. Without prejudice to Article 4, the reimbursements to the winning party of the amounts due as party costs and prosecution is in charge of the losing party, in the extent of the conviction issued by the court, under the following articles.

3. When there is a transcript of any oral evidence, the correspondent costs are afforded by the applicant, upon payment of a reservation payment for expenses.

4. All the costs incurred by the Courts’ General Cashier must be stated in the procedure.

5. The payment of any services provided by any entities which collaborate with the Court under article 861-A of the Civil Procedure Law is set, for each notified entity, in:

a) A fifth of 1 CU (legal Countable Unit), in case of seizure of any bank account balances or existing securities held by the summoned party;

b) One-tenth of 1 CU, in case of non-existence of any bank account balances or securities held by the summoned party.

6. The payment referred to in the previous paragraph shall be reduced to one half when any electronic means of communication are used between the enforcement agent and the entity at stake.

Article 33

Party costs

1. The party costs include what the party has spent in the procedure to which the conviction issued is referred to and it is entitled to be compensated as a result of it, including:

a) the costs paid in advance; 

b) the justice fees paid;

c) the prosecution;

d) any advanced moneys for the payment of costs and expenses;

e) the fees paid to the enforcement clerk, the expenses incurred by him/her and other exemption costs;

2. The amounts referred to in the preceding paragraph, and the remaining amount that the party shall be compensated of, must be stated in a detailed and grounded note.

3. In enforcement actions in which an enforcement clerk is appointed, the payments made to the enforcement clerk, the costs incurred by him/her and other costs of the action, the result of the action, the payments made to the plaintiff and its remaining amounts shall be stated in an autonomous detailed and grounded note prepared and forwarded by him/her to the court, within the deadline established in paragraph 1 of the following article.

4. The detailed notes referred to in the preceding paragraphs must identify, in a clear way, the procedural phase, the incident or attachment to which the expenses refer.

5. The judgement is enforceable itself, specifically in which concerns the parties’ costs.

Article 33-A

Payment of party costs

1. Notwithstanding its recovery within a court’s judgement’s enforcement, within 60 days from the state of res judicata, the party who is entitled to compensation for party costs must send to the responsible party the correspondent detailed and grounded note, in order to obtain payment.

2. In cases where payments should be made on account of any amounts paid to the procedure, the detailed and grounded note mentioned in the preceding paragraph must also be forwarded to the court, which, by observing the provisions of the following paragraphs, must make the correspondent payments.

3. The provisions of Articles 60 through 62, 64 and 66 are applicable, mutatis mutandis, to the detailed and grounded note mentioned in the preceding paragraphs.

4. The acceptance of the claim and appeal depends on the prior deposit of the amounts described in the detailed and grounded note, which must be made according to paragraph 3 of Article 124.

5. The claim gives rise to the payment of a justice fee, as provided for in Article 16.

6. In case of non-payment of the detailed and grounded note and when the interested party does not require, for any other reason, the enforcement of the court’s judgement, he/she can ask the Prosecutor to start an enforcement action for fees’ payment, pursuant to paragraph 3 of Article 116.     
Article 34

Payments to occasional interveners

1. The entities that may appear in a case occasionaly or assist in any measures, except the experts who may assist lawyers, are entitled to compensation pursuant to the following points (…)

Article 35

Medical report

1. As to a medical report, physicians, acting solely or together, as well as their assistants, must be paid for each medical examination, under the terms provided for in criminal procedures.

2. When the Courts’ General Cashier pays in advance, it must be reimbursed at the end of the procedure.

Article 36

Travel costs of occasional interveners

When the parties or the court does not provide for their transport, occasional interveners who claim it up to the end of the court hearings must be paid for any travel costs on public transports or the costs correspondent to road mileage, at the unit price of 1/400 of CU.

Article 37

Compensations paid to witnesses

1. Witnesses are entitled to compensation under the law of procedure.

2. The payment shall be made by the party who has presented the witness within five days of its nomination. 

3. If the party who has presented the witness is free or exempted from any costs, the payment shall be made in advance by the Courts’ General Cashier.

4. In case of non-payment of compensation as established in paragraph 1, the witnesses can request the Prosecutor to start enforcement of costs’ payment, in accordance with paragraph 3 of Article 116.

Article 38

Travel costs of judges and officials

1. In any measures carried out outside the court premises judges and officials must be paid of any travel expenses incurred by them, if transportation facilities are not provided by the parties.

2. When there is no judge’s intervention in such a type of measure, the means of transport shall be determined by the court’s Secretary.    

3. When judges and officials use their own vehicles, they must be compensated under general law.

Article 40


Nature and scope of the representation fees

1.  Without prejudice to which is provided for regarding the access to justice and the courts, the winning party, must receive from the loser, quitter or confessor, both in the first instance and the superior courts, except in judicial incidents, an amount to pay its representation fees.  

2.   If there is more than one winner, the representation fees are divided proportionally.

3.   Representation fees are due in transactions, unless the parties agree otherwise.

4.  The representation fees due to the plaintiff in an enforcement procedure are independent from the ones due in case of existence of many creditors.  

5.  In case of graduation, the representation fees due in case of existence of many creditors shall be apportioned between the various creditors according to their claims, or as determined by the judge, if there are counterclaimed and not counterclaimed claims.

6.  In enforcement actions for costs’ payment, in procedures where the winning party is relieved or exempted from the fees’ payment or is not represented by a lawyer or legal counsel and in actions which ends before the defence is filed or without it, the representation fees revert, as from 1 July 2006, to the Courts’ General Cashier.

7.  The representation fees are taken out from extralegal expenses, compensations, interests’ differences or conventional penalties that the winner or plaintiff is entitled to receive for bringing the action to court, unless the penalty clause or similar settlement is not limited to the case of legal recovery and must operate for any other reason.

Article 41

Criteria for setting the representation fees

1.  The representation fees are settled by the court, considering the value, the complexity of the case, the volume and nature of the developed activity and also the economic means of the responsible party, between a tenth and a quarter of the justice fee due.

2.  When the court does not make the settlement, the representation fees will correspond to one tenth of the justice fee due, without prejudice to paragraph 5 of article 33.

Article 44

Duty and deadline for payment of the reserve on account of expenses

1.  The reserve on account of expenses must be paid by who explicitly or implicitly has required the judicial diligence to be carried out, including the voluntary assistance of the collective court, or indicated the evidence means.

2.  The reserves on account of expenses must be paid immediately or within 10 days from the notification of the order that settled the investigation, the court dispatch or the compliance of the rogatory letters, or set the hearing date.

3.  Notwithstanding the provisions of paragraphs 2, 3 and 4 of Article 3, the Courts’ General Cashier must pay in advance the amount needed for expenses, when the responsible party for the reserve on account of expenses is exempted or free from payment. 

Article 89

Charges

1. The costs include the following charges:

a) The reimbursement to the Courts’ General Cashier of the expenses paid in advance by the courts, including, among others, those relating to the transcript of any oral evidence and fees paid under the legal aid system;

b) The fees and compensations for costs paid to defenders;

c) The payments due to occasional interveners, including compensations legally settled;

d) Travel and maintenance costs;

e) Representation fees.

2. In cases where there is a transcription of the oral evidence, the costs of the transcript must be borne by the appellant, upon payment of the correspondent reserve on account of expenses, being applied, mutatis mutandis, the provisions of articles 43 through 46.    

3. The contributions owed to the social security and welfare entities referred to in Article 54 shall be treated as charges.

4. All the costs incurred by the Courts’ General Cashier, even the ones concerned to the investigation phase, must be stated in the procedure.

Article 90

Payment of Defenders

The payment of defenders who are not lawyers, trainee lawyers or legal counsels is settled between one fifth of CU and 2 CU, considering the volume and the nature of the developed activity.   

Article 91

Payments to Experts

1. The payment of experts, for each expertise, is as follows:

a) Description expertise, 1/10 CU;

b) Expertise involving research, qualification or special knowledge, an half of 1 CU;

2. (Repealed)

3. When the payment is not provided by the Courts’ General Cashier, the fees of the expertises provided by experts working at institutes of forensic medicine or medical-legal offices or other official specialized establishments shall revert to those entities, as appropriate.

4. The payment of experts established in paragraph 1 may be updated by implementing order issued by the Minister of Justice.

Article 92

Payment of translators, interpreters and technical advisors

The translators, interpreters and technical advisors summoned by the court shall be paid in accordance with the work performed.

Article 93

Compensations to be paid to witnesses

Witnesses summoned to the hearing are entitled to compensation under paragraph 1 of Article 37, as long as they claim that up to the end of the hearing. 

ATTACHMENT 2 – Portuguese Bar Association Statute

Article 85

Duties towards the community

1. Lawyers must defend the rights, freedoms and guarantees, work towards the successful implementation of laws, the quick administration of justice and the improvement of the legal culture and entities.

2. In particular, the following are lawyers’ obligations towards the community:

a) Not to act against the law, not to use illegal means or expedients, or promote recognized dilatory, useless or harmful measures to the right application of the law or the discovery of truth;

b) To refuse to promote unfair advocacy;

c) To attest the identity of the client and its representatives, as well as the power of attorneys granted to the last ones;

d) To refuse to provide services if there is a serious suspicion that the transaction or legal action at stake tends to obtain any illegal results and the person concerned does not wish to refrain from carrying out such a transaction;

e) To refuse to receive and handle any funds that do not strictly correspond to an issue that was entrusted to them;

f) To collaborate in the access to the law;

g) Not to use the mandate to pursue any non-professionals goals;

h) Not to seek for clients, through themselves or intermediaries.

Article 98

Payment of Reserves

1. The lawyer may ask the client to pay reserves on account of fees or expenses but those should not exceed a reasonable estimate of the likely fees and expenses to be incurred at the end.

2. If the reserve requested is not delivered, the lawyer may waive to deal with the issue or refuse to accept it.

3. The lawyer can only be held liable for the payment of any preparatory payments, expenses or other charges which have been provided for those purposes by the client and is not required to use the reserves received on account of fees, provided that the allocation of these reserves is known to the client.  

Article 100

Fees

1. The lawyers’ fees should amount to an adequate economic compensation for the services actually supplied, which must be paid in money and may be set as fixed payment. 

2. In the absence of any prior and written agreement, the lawyer shall present to the client his/her fees’ account, by detailing the services rendered.

3. In setting up the fees the lawyer shall consider the relevance of the services rendered, the difficulty and urgency of the issue, the degree of intellectual creativity of his/her performance, the obtained results, the time spent, the assumed responsibilities and other professional usages.   

ATTACHMENT 3 – LAW 34/2004 – ACCESS TO THE LAW AND COURTS

Article 1 

Purposes

1. The system of access to the law and courts is designed to ensure that no one is hindered or prevented from the knowledge, performance or defence of  its own rights because of any social or cultural conditions or for lack of financial means.

2. To achieve the goals referred to above, activities and systematic mechanisms of legal information and protection must be developed.

Article 2

Promotion

1. The access to the law and courts is a State’s responsibility, which must be promoted, including through any cooperative arrangements with entities which represent the different legal professions.

2. The access to the law and courts includes both the provision of legal information and legal protection.

Article 3

Operation

1. The system of access to the law and courts must perform in such a way that the services provided to its end users are duly skilled and effective.

2. The State shall ensure appropriate compensations to be paid to legal professionals acting within the system of access to the law and courts.

3. It is forbidden to any legal professionals to provide their services under the access to the law regime, in any of its modalities, and earn, based on these services, any fees which are different from the ones to which they are entitled under this law and the implementing order referred to in paragraph 2 of Article 45.

Article 6 

Scope of protection

1. The legal protection consists both in legal advice and legal aid. 

2. Legal protection is granted to specific legal issues or causes where the end user owns an interest and which consist of any rights which were breached or threatened of a breach.

3. Specific laws shall regulate the systems for protection of any collective or diffuse interests and rights which are indirectly or reflexively breached or threatened of a breach.

4. In case of any cross border disputes, in which the courts appertain to another European Member-State, the legal protection also covers the pre-litigation phase and the specific charges resulting from the trans-boundary nature of the litigation pursuant to the terms to be defined by statute.

Article 7

Personal scope

1. Under this law, nationals and citizens from the EU, as well as foreigners and stateless persons having a valid residence permit in a specific EU Member-State, with no economic means, are entitled to legal protection.

2. Foreigners without a valid residence permit in a EU Member-State are entitled to legal protection, in the same way as it is assigned to Portuguese citizens by the laws of their own countries.

3. The for-profitable legal persons and individual establishments with limited liability are not entitled to legal protection.

4. The non-profitable legal persons are only entitled to legal protection in the form of legal aid, and for this purpose they shall qualify to the test referred to in paragraph 1. 

5. Legal protection cannot be granted to any persons who has disposed of or charged part or all of their property, in such a way as to become eligible to obtain legal protection nor, in case of legal aid, the transferees of the debatable right or subject, where the transfer was performed to achieve that benefit.

Article 8

Economic deficit

1. Those who, considering the income, property and ongoing expenses of their household, have no conditions to punctually afford the costs of a legal procedure are considered as being in an economic deficit.  

 2. The provision of the preceding paragraph shall apply, mutatis mutandis, to non-profitable legal persons.

Article 16

Types

1. Legal aid includes the following types:

a) Exemption of justice fee and other procedural charges;

b) Appointment and payment of compensations to legal counsels;

c) Payment of compensations to the public defence counsel;

d) Phased payment of justice fees and other procedural charges;

e) Appointment and phased payment of compensations to legal counsels;

f) Phased payment of compensations to the public defence counsel;

g) Appointment of an enforcement clerk.

2. Notwithstanding, in terms to be set by law, the frequency of payment can be changed according to the amount of the instalments, in the types referred to in d) through f) of the preceding paragraph, and the monthly amount of the instalment, by the beneficiaries of legal aid,  as follows:   

a) 1/72 of the annual amount of the income relevant to legal protection, if it is one and a half times equal or lower than the amount of the social assistance indexing;

b) 1/36 of the annual of the income relevant to legal protection, whether it is more than one and a half times the amount of the social assistance indexing.

3. For the types referred to in d) through f) of paragraph 1, the instalments falling due after four years counting as from the condition of res judicata of the final judgement cannot be claimed.

4. In case of multiple causes concerning the same applicant or members of his/her family, the deadline mentioned in the previous paragraph is counted as from res judicata of the last final judgement.

5. The payment of instalments relating to the types mentioned in d) through f) of paragraph 1 must be made according to the terms set by law.

6. If the applicant of legal aid is a legal person, legal aid will not cover the types referred to in d) through f) of paragraph 1.

7. In case of an application for legal aid by a resident in another EU Member-State regarding a procedure appertaining to the Portuguese courts’ jurisdiction, legal aid shall cover the specific charges resulting from the trans-boundary nature of the litigation, on terms to be set by statute.

Article 20

Responsibility for the decision

1. The decision on the granting of legal protection is assigned to the higher manager of the Social Security Services of the area of residence or headquarters of the applicant.

2. If the applicant does not live or have its headquarters in the national territory, the decision referred to in the preceding paragraph is assigned to the higher manager of the Social Security Services where the application was filed.

3. The jurisdiction referred to in the preceding paragraphs can be delegated and sub-delegated.

4. The decision on the application referred to in paragraphs 6 and 7 of article 8-A is also assigned to the higher manager of the Social Security Services responsible for the decision on the granting of legal protection, being also subject to delegation and sub-delegation.

Article 36

Costs 

1. Whenever there is a legal procedure the charges resulting from the granting of legal protection in any of its types shall be considered in the final account of the procedure. 

2. The costs of granting legal aid in the forms referred to in b), c), e) and f) of Article 16.1 shall be determined according to the implementing order of the Government member who is responsible for the justice department.

Article 49

Social Security charges

The costs arising from that law, to be borne by the Social Security Services shall be afforded by the National Budget, by transfer of the correspondent funds to the Social Security budget.

ATTACHMENT 4 – PORTUGUESE CIVIL PROCEDURE LAW 

Article 312

Value of the procedures concerning people status or intangible or diffuse interests

1. Procedures concerning people status or intangible interests are deemed to be of a value equal or higher than the value of the Appeal Court’s Jurisdiction plus € 0,01. 

2. The same rule applies to the procedures for allocation of matrimonial home, constitution or transfer of the right to a lease.

3. In proceedings to protect diffuse interests, the value of the action corresponds to the claimed damage, with a maximum amount of twice the value of the jurisdiction of the Court of Appeal.

Article 678

Decisions from which an appeal can be lodged


1. The ordinary appeal is only admissible when the procedure has a higher value than the value of the jurisdiction which has issued the decision at stake and the decision is unfavourable to the applicant in an amount corresponding to one half of the jurisdiction of that court, being considered, in case of doubts based on the lost amount, only the value of the procedure.

2. Regardless of the value of the procedure and the lost amount, it is always possible to appeal from:

a) The decisions which breach the rules of international jurisdictions or regarding the hierarchy of court jurisdictions or affecting the dismissed decision;

b) The decisions relating to the value of the procedure or any judicial incidents, on the grounds that their value exceeds the value of the appealed court’s jurisdiction;

c) The decisions issued, under the same laws and grounded on the same fundamental issues of law, against standardized case law of the Supreme Court of Justice.

3. Regardless of the value of the cause and the lost amount, it is always possible to appeal from:

a) Actions in which the validity, existence or termination of any leasing agreements are at stake, except those for non-permanent housing or special temporary purposes;

b) Decisions relating to the cause value in judicial injunctions, on the ground that their value exceeds the value of the appealed court’s jurisdiction.

Article 712

Possibility of changing the factual findings 

1. The judgment issued by the court of first instance on any factual findings may be amended by the Court of Appeal:

a) If all the evidence which ground the judgment, concerning the factual findings, are recorded in the procedure or, if the given evidence are duly recorded, under Article 685-B and the judgment at stake is questioned.

b) If the information provided by the procedure requires a different decision, which is guaranteed by any other produced evidence;

c) If the applicant files a new superseding document which in itself is enough to destroy the evidence on which the judgment relied.  

2. In the case referred to in the second part of point a) of the previous paragraph, the Court of Appeal must review the evidence which grounded the questioned part of the decision, by considering the contents of the appellant and defendant’s pleadings, without prejudice to the revision of any other evidence means that have influenced the questioned decision.

3. The Court of Appeal may determine the repetition of the evidence produced before the first instance court, which may be absolutely necessary for the discovery of truth, being applied to them, mutatis mutandis, the provisions applicable to evidence production and hearings at the first instance court.

4. If all the evidence which, under point a) of paragraph 1, allow the review of the factual findings are not stated in the procedure, the Court of Appeal may cancel the judgment issued at the first instance court, when it considers it poor, obscure or contradictory on some specific items of the factual findings or when necessary to extend those; the repetition of the hearing does not cover the part of the judgment which is not affected; however, the court may extend the hearing in order to take into account other items of the factual findings, with the sole purpose of avoiding the existence of any contradictions in the final decision.

5. If the judgment issued on any relevant facts is not well grounded, the Court of Appeal can, on the interested party’s request, order the first instance court to duly ground it, by taking into account the testimony recorded or registered or the evidence production repeated, as necessary; when it is impossible to obtain a grounded decision from the same judges or repeat the evidence production, the appeal court’s judge must only justify the reasons for that impossibility.

6. It is not possible to appeal from the decisions issued by the Court of Appeal, as provided in the preceding paragraphs.

Article 1090

Appeal from the First Instance Court’s judgments

1. It is allowed to appeal to the Supreme Court of Justice from the final decisions issued by the Court of Appeal, when acting as a first instance court.

2. This appeal is lodged and decided by the Supreme Court, as a second instance court. The Supreme Court can amend or invalidate the Court of Appeal’s decision, regarding any factual findings, only under exceptional circumstances as provided for in Article 712. 
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