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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 
PORTUGAL
Henrique Sousa Antunes *

Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

The system of legal costs in Portugal finances the justice system, guarantees access to the law and discourages frivolous or excessive claims in law and judicial practices which are merely dilatory. From the ideals of the French Revolution, which favoured the free use of justice services, law inherited sensitivity towards a justification for the rules of exemption from costs and legal support. However, one characteristic of the Portuguese legal system is the participation of the user in the cost of its operation.  
Once it has been established that access to the courts implies that the legal costs be assumed, the next task is to define the content of this responsibility. Various principles emerge from the history of Portuguese law, in the period prior to codification. The Philipine Ordenances (in the seventeenth century) represent the final expression of these: the defeated party in the action was responsible for the procedural costs, even if the judge recognized that he had just cause to litigate
; the judge had the possibility to exempt the defeated party from payment of personal costs, if he concluded that the grounds the latter had to litigate were justified; malice was punished: if the party acted in court in a malicious way, he should pay double or triple the amount of the costs and, in the absence of property, should be imprisoned.
The system described above raises four issues
. Firstly, how are procedural costs distinguished from personal costs? Secondly, what constitutes just cause to litigate? Linked to these first two questions, what is the reasoning behind exemption from the payment of personal costs if there are justified grounds to litigate?  Lastly, does the application of the punishment of paying double or triple the costs apply to all the costs, just the procedural costs or just the personal costs?
.


Personal costs included the time invested in the action, assessed according to the quality and social status of the party, food, transport, accommodation, and expenses with people who, in view of the party’s social class, necessarily accompanied him.  However, the law established maximum limits for compensating certain personal costs
. Meanwhile, having outlined the expenses which made up the personal costs, it is possible to conclude, on the one hand, that these were distinct from expenses for lawyer fees, which could be compensated for if the judge ordered the defeated party to pay for losses and harm, and, on the other hand, different from both of these categories was damage which had no intrinsic relationship with the action
. 


Mere failure to succeed in the action did not exclude just cause to litigate, although it constituted a presumption of its absence. Whenever a founded reason legitimated participation in the suit, there was therefore no reason to attribute compensation to the successful party regarding personal expenses with the suit. In the case of malice, which type of costs were doubled or tripled and who received the resulting punitive sum are controversial issues
.       


To sum up, three levels of responsibility were defined, depending on the subjective state of the defeated party.  In earlier texts other distinctions also applied. In the Manueline Ordenances (sixteenth century), the active procedural position was differentiated from the passive procedural position. If the claimant, being the defeated party in the action, acted in just cause, he benefited from exemption from payment of any of the costs of the successful party. The defendant, on losing the suit, was obliged to pay the procedural costs, even if his participation in the action had justified grounds
. The Afonsine Ordenances (fifteenth century) introduced the distinction between objective just cause and subjective just cause, associating exemption from the payment of any costs with the former 
.   

In the draft bill for the first codification on civil procedure in Portugal, the 1876 Code, the author (Alexandre de Seabra) set out that the obligation to pay costs was related to the good or bad faith of the parties in the case, regardless of success or failure in the action (Article 46). He later clarified that the principle regarded only the duty to pay costs in the situation of partial failure, and, thus, the rule laid down that the costs would be paid by the defeated party in proportion to his failure. Meanwhile, Articles 50 and 51 of the Bill discussed the punishment of a litigant in bad faith with a fine (10% of the value of the case. On revision, the application of a fine of 5% to the defeated party was included, with autonomy of bad faith) and compensation. Finally, Article 52 obliged the parties to pay a sum corresponding to 0.5% of the value of the case for the courts’ operating and maintenance expenses (on revision, this rule was altered, extending the payment to 1% of the value of the case, but restricting the duty to pay it to the defeated party). The final text of the Portuguese Civil Procedure Code of 1876 maintained the later versions of the Bill, although with regard to aggravated procedural responsibility, it eliminated the duty to pay a fine of 5% of the value of the case for mere failure in the action, not depending on the bad faith of the litigant 
.  

In current Portuguese legislation the option for the principle of victus victori appears to be clear. One may read, in Article 446 (1) and (2) of the Portuguese Civil Procedure Code (approved by Decree-Law no. 44 129, of 28 December 1961, with the relevant subsequent amendments): “1 – The decision which judges the action or any of its incidents or appeals shall order costs to be borne by the party which has given rise to them or, where there is no successful party in the action, whoever gains advantage; 2 – It is understood that the defeated party gives rise to the costs, in the proportion in which he is so defeated". Quoting the Judgment 303/2001, of the Constitutional Court: “The fact that the legislator opted for the principle of correspondence between the responsibility to pay the costs and the result of the procedural activity of those intervening in the case is justified. In fact, the responsibility for the payment of the costs is based on the idea that a case should not cause harm to the party with reason, with the costs being paid by the defeated party, and in proportion to this defeat, or, where there is no winner, by the party that gained advantage from the claim. In general, a sacrifice of patrimony should not be imposed on the party for whose benefit the intervention of the court took place, since it is in the interest of the State that the use of the procedure does not cause harm to the litigant with reason. Thus, and as a rule, the responsibility for the payment of the costs is based on the principle of causality and, additionally, on the principle of the procedural advantage or benefit”.
The rule is not absolute, however, excluding mere failure from constituting the grounds for attributing costs. This fact allows some legal theory to recognize subjective reasons in the responsibility for costs, without the law making that requirement explicit
. Fault in the proceedings therefore very often constitutes a justification for the assumption of charging costs, even when the party wins the action
. What is at issue, fundamentally, is the lack of procedural interest. The revision brought about by Decree-Law no. 34/2008, of 28 February, to which we shall give detailed attention, added other examples to the list.  

 
Article 448 (Acts and measures which are not included in the general rule on costs) and Article 449 (Responsibility of the claimant for the costs) of the Portuguese Civil Procedure Code outline situations of fault in the use of proceedings. One may read in paragraphs 1 and 2 of the first rule: “1 – The responsibility of the defeated party regarding costs does not cover superfluous acts and incidents (…); 2 – Acts and incidents which are unnecessary for the declaration or defence of the right shall be considered superfluous. The costs of these acts shall be borne by whosoever requested them (…)”. Article 449(1) provides: “When the defendant has not given rise to the action and does not contest it, the costs are paid by the claimant”. Among the facts described in paragraph 2 of this law are situations in which the obligation of the defendant is only due at the time of the summons or after the action has been proposed, or where the claimant, although benefiting from a right which is clearly enforceable, uses declarative proceedings, or, also, when declarative proceedings are used when simplified proceedings for compliance with pecuniary obligations could be used. Regarding the first situation mentioned, we may also mention Article 662 (Judgment in the case of unenforceable obligation), which establishes that if the obligation is unenforceable when the action is brought and the defendant contests the enforceability of the provision, without litigating with regard to the existence of the duty (2), “(...) the claimant shall bear the costs and pay the fees of the defendant's lawyer” (3). Thus, both in the provisions of Article 449 and underlying that which is laid down in Article 662, “the use of the court proved to be totally unnecessary since the attitude of the defendant suggested that he would have complied with the obligation by which he was bound. The claimant won the action, but since it was unnecessary, he gave rise to the legal costs, and consequently should bear them”
.     


The 2008 reform widened the range of deviations from the victus victori rule. Thus, in accordance with Article 447-C (4), “charges arising from the carrying out of measures which are clearly unnecessary and dilatory in nature shall be borne exclusively by the claimant, regardless of whether he wins or is ordered to pay costs”. The other rule is based on the preference for the use of alternative means of dispute resolution. If the successful party used legal proceedings, where, however, it was possible to choose alternative dispute structures, “he shall bear his costs (…), except when the counterparty has made the use of that alternative means of dispute resolution unfeasible.” (Article 447-D, (4)).


The rules regarding the reimbursement of expenses, fixing the extent of that restitution and the criteria of division, certainly influence the cost of justice. Portuguese law limits the benefit of the successful party to the justice fees, the charges and a sum equivalent to half of the value of the justice fees, intended to cover the lawyer’s fees. It is a well-known fact that the amounts charged by legal representatives constitute a significant portion of the costs involved in access to justice. This matter therefore deserves serious reflection. Firstly, the legitimacy of the restriction on the reimbursement of lawyer's fees to the aforementioned limit is questioned
. Secondly, the possibility of making the payment of these fees conditional upon success in the action and making them a percentage of the amount obtained in it should be assessed. It is, perhaps, time to rethink our tradition. In the same way, it is thought to be advisable to promote prior agreements on the fees of the legal representative and, whatever the case, the supply of information on the method of calculating the fees and their predicted cost.  


Writing on legal costs generally includes references to the frequent intervention of higher courts, the absence of clear incentives for alternative dispute resolution, the giving of non-jurisdictional tasks to judges, the scarcity of summary proceedings and, above all, the proliferation of legislative instruments which so often reveal a lack of technical quality
.


The absence of an impact of the time and the burden of the legal action with regard to the reimbursement of the successful party, with the exception of the situation of the litigant’s bad faith, is an option within our current procedural law which may be criticized. It will be remembered that the historical solution was the compensation for personal costs by the defeated party, from which he was only exempt if he proved justified grounds for the litigation. To sum up, it is considered that negligent conduct by the defeated party would provide reasons for compensation of the loss directly associated with the proceedings.

Meanwhile, in Portuguese law, the constitutional guarantee of access to the law and to the courts justified the creation of a regime of legal aid for those who, due to a lack of funds, are unable to bear the costs of a case. It is considered that in compliance with the aforementioned constitutional provision, a serious and deep reflection on the legal expenses insurance, and favouring its expansion, is fully warranted. 
Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

 
Currently, the legal discussion concerning the costs of proceedings takes as its reference the alterations resulting from the aforementioned Decree-Law no. 34/2008, amended in the meantime by Law no. 43/2008, of 27 August, Decree-Law no. 181/2008, of 28 August, and Law no. 64-A/2008, of 31 December. At this moment the debate is somewhat heated, in view of the options taken by the legislator and the postponement of the entry into force of the statute until 20 April 2009.  


The reform introduced a range of measures which, although having different purposes, come together to form an added burden on some users of the judicial system. The discussion amongst academics and law professionals includes in its central questions the compatibility of the solutions with the constitutional principles of equality, of proportionality and of access to law and to the courts (Articles 13, 18 (2) and 20 of the Constitution of the Portuguese Republic of 1976, subsequently amended). 


We shall therefore take a closer look at the revision in question. Decree-Law no. 34/2008 amended, amongst other texts, the Civil Procedure Code, the Criminal Procedure Code, the Tax Procedure and Process Code, approved the new Regulations on Legal Costs, bringing together in this document all the quantitative and procedural rules on the costs due in any case, whether civil, criminal, administrative or fiscal, and repealed a significant number of principles and statutes. One of the aims of the reform was the concentration of the rules.  The others may be summarised: “(…) increasing the flexibility of the base of reference for the calculation of justice fees, penalizing the intense litigation of companies and the so-called case blocking, and encouragement of the use of means of alternative dispute resolution”
.


Regarding the adoption of penalizing measures there are clear objections to the new regime adopted. We may firstly provide a description of its content. The preamble reads: “One of the factors which greatly contribute to the congestion within the judicial system is the “colonization” of the courts by a group of companies whose activity represents a constant and unlimited source of cases for the collection of debts of small monetary value. These collection claims and the respective enforcement, which represent over half of all pending proceedings, illustrate a panorama of abusive use of judicial means without consideration for means of preventive justice. Within this scope, the adoption of some more incisive measures is proposed, which seek to penalize the unnecessary and unjustified use of the courts and ‘mass litigation’”. Pursuing this aim, the legislator added to the Portuguese Civil Procedure Code a rule which determines the aggravation of 50% of the justice fee for commercial companies which, in the previous year, presented an annual volume of entries into the court greater than 200 actions, proceedings or enforcements (Article 447-A (6) of the Portuguese Civil Procedure Code, and Article 13 (3) and (5) of the Regulations on Legal Costs) 
. 

Meanwhile, what is considered to be particularly penalizing is the exceptional sanctioning fee applicable to parties in proceedings “who, for dilatory reasons, “block” the courts with clearly groundless appeals and petitions” (preamble). The law subjects the application of the measure to a decision by the judge stating grounds. It appears appropriate when the petitions, appeals, objections and requests for rectification, reform or clarification, which are clearly unfounded, are merely the result of a lack of prudence or diligence by the party, are beyond the discussion of merit and are merely dilatory in character, or, although they seek to discuss the merit of the case, are clearly unfounded due to the existence of jurisprudence in the opposite sense and they are exclusively the result of negligence of the party (Article 447-B). It is stated that the decision to apply an exceptional sanctioning fee may be fixed between 2 and 15 units of account (Article 10 of the Regulations on Legal Costs), this amount being greater than the fine applied to litigation in bad faith (between 0.5 and 5 units of account, with the possibility of an increase to 10 units of account in particularly serious cases – Article 27(1) and (2) of the Regulations on Legal Costs)
. We may note that the law omits the criteria to be considered in fixing the exceptional sanctioning fee, whereas with regard to the fine it provides: “The amount of the fine or penalty is always fixed by the judge, taking into consideration the effects of the violation of the law on the regular progression of the proceedings and on the correct decision in the case, the economic situation of the agent and the repercussions of the punishment on his patrimony” (Article 27(3) of the Regulations on Legal Costs) It further laid down: “A fine and an exceptional sanctioning fee may not be simultaneously applied to a party in the same proceedings” (Article 27(4) of the Regulations on Legal Costs) 
.

The measures outlined are included in a “plan of moralization and rationalization (…)” (preamble) of the use of the legal system. Others, however, have afforded it a different reading, in the light of the constitutional protection for equality, proportionality and access to law and to the courts. Regarding the penalizing of companies with a high level of litigation, the following has been written: “It is difficult to understand how recourse to judicial means can be punished based on the criteria of the number of cases that a legal subject finds himself forced to instigate in a given year, and even harder to accept is the idea that the need to use the courts for the collection of debts, even if they are of a low value, is considered to be immoral and abusive. Such an understanding (and the measure adopted) is not in line with the principle of equality and the much talked of right of access to the courts, both consecrated in the Constitution as fundamental rights”
. In relation to the exceptional sanctioning fee, we may read: “(…) besides the fact that the judicial decision may be based on criteria marked by vagueness and subjectivity, it is unacceptable that the grounds for it may be “the existence of jurisprudence in the opposite sense” to that proposed by the party. This is nothing more than the unfounded restricting and constraining of rights which are legally guaranteed to the parties, an affront to the free exercise of the practice of law and a neglect of the constant progression which characterizes Law and Jurisprudence today”
.
We have a different opinion regarding “mass litigation”. The effect of the use of the legal system by companies which intervene in a large number of actions on the use of the same services by the general public justifies the fact that the companies in question pay a fee which exceeds the proportion of actions, proceedings or enforcements that enter the courts. The fee is a cost, which, in this situation, reflects the scarcity of the means for responding to the intentions of the creditor. We would accept, however, if the fixing of the amount of reference of the entries and the aggravation of the justice fee was in line with an approximate assessment of the costs and social benefits of the measure.

On the issue of justice fees in general, it has been written: “Given that the user of Justice is a beneficiary of the provision of a service, it is reasonable to require from him the payment of a certain amount for the service provided. However, and in order to be able to say that the principle of proportionality in the fixing of justice fees has been observed, it is not sufficient to conclude that those who use the courts gain a benefit. It is necessary to find criteria that allow for the quantifying of how much it costs to grant this benefit to those who use the court. (…) For this idea to be realized, a first step may not be dispensed with: that of determining the real cost of any proceedings. Only then will we know if the fee applied bears any relation to the value of the service provided, that is, if it is reasonable and appropriate”
. 
There is a need for a certain proximity to the actual cost of access to the courts, accepting, however, the inexistence of exact correspondence: “The Constitutional Court has accepted that, for the purposes of a judgment of unconstitutionality regarding the amount of costs established, it is not necessary for the justice fee (…) to correspond to the cost of the service of the administration of justice (…), and that there does not have to be strict economic equivalence between the value of the service and the amount of the sum to be provided by the user of that service. Nevertheless, even if this is understood, it is necessary that the criteria adopted is not disproportionate”
. The determination of correspondence proves to be difficult, in fact: “This is, basically, the conclusion that can be drawn from the jurisprudence of the Constitutional Court: while this court accepted that some justice fees do not conform to the principle of proportionality, since they appear exorbitant in relation to the service that is provided, the court was not able to declare, assertively, what the parameters of constitutional suitability would be, in its opinion. And it was unable to do so for the simple reason that there is a lack of all the statistical information relevant to the formulation of this decision”
.

In our opinion, meanwhile, the criticism of the inappropriateness of the criteria of jurisprudence in the opposite sense as a justification for the exceptional sanctioning fee does seem to be fair. Jurisprudence is denied the character of an immediate source of law. No general binding force is recognized for decisions of the courts. The indirect binding of those intervening in proceedings resulting from the application of the aforementioned sanctioning fee thus appears to be without grounds.  

Other measures of the 2008 reform are criticised from the perspective of access to law and the courts. It is worth taking a look at the options taken. 

Firstly, Decree-Law no. 34/2008 eliminated the payment of the justice fee in two instalments, the initial justice fee and the subsequent justice fee, concentrating this duty into a single moment, the beginning of the proceedings. The legislator justifies this position in the preamble: “In this way, and since the pursuit of the action, incident or appeal is dependent on the prior payment of the single justice fee, this will equally avoid the numerous cases of non-compliance which have led to the increase of small enforcements for costs instigated by the Public Prosecutor’s Office”. Dissenting voices may be heard: “Such an option represents an excessive and unjustifiably burdensome cost for citizens and companies, which in practice will preclude, on the one hand, their right of access to the courts and, on the other, their right to defence and exercise of adversarial proceedings, conditio sine qua non of the actual realization of justice. We would also add that such an innovation appears even more incoherent when there is so much talk of “a time of crisis” and when exceptional measures to combat this situation are advocated …” 
.

Secondly, the law restricted the exemption from payment of costs. Indeed, in the words of the legislator itself, there was a “drastic reduction in exemptions”. In the opinion of some, this choice was not justified in all cases. This is the situation, for example, in appeals with deferred progression which, when they do not progress due to the lack of interest or withdrawal of the claimant, are subject to costs. There is a lack of procedural activity which legitimizes the charge
. In another sense, the provision of some exemptions is also criticized. This benefit is received by “the magistrates and voting members of the Higher Council of the Judiciary who are not judges, in any actions in which they are a party through the exercise of their functions (…)” [Article 4(1)c), of the Regulations on Legal Costs]. The lack of a similar benefit for lawyers has warranted criticism from members of that group: “Such an exclusion appears to be clearly in opposition to the constitutional principle of equality, not being based on any legitimate grounds for the different treatment”
. Finally, the conditional nature of some exemptions is censured, since it constitutes, in general, “uncertainty which generates a disturbance in proceedings at the level of the prior payment of the justice fee”
, and, in particular, exerts “real pressure to resort to alternative means of dispute resolution. For example, if, regarding an employment issue, the other legal requirements having been confirmed, the workers or family members do not first use an alternative structure for dispute resolution, they will not be entitled to exemption from the payment of costs”
. 

The legislator’s decision to disassociate the amount of the justice fee from corresponding with the value of the claim is of significant practical importance: “It has been seen that the value of the claim is not a decisive element when considering the complexity of the proceedings and in the generation of costs for the legal system. Therefore, seeking to improve the correspondence of the justice fee, a mixed system is now established based on the value of the claim, up to a certain maximum limit, and the possibility of correcting the justice fee in the case of particularly complex proceedings, regardless of the economic value attributed to the case”. Article 447-A(7) of the Portuguese Civil Procedure Code, with the additions from the 2008 reform, provides that “for the purposes of the decision on the payment of the justice fee, actions considered to be particularly complex are those which: a) relate to issues of high legal specialization or technical specificity or which require the combined analysis of legal issues of a very varied scope; and b) require that a large number of witnesses be heard, or require the analysis of extremely complex means of evidence or the carrying out of various lengthy actions for the production of evidence”. On this issue, see Article 6(5), of the Regulations on Legal Costs, which indicates the application of a table which fixes the amounts of the justice fee that the judge may determine, finally, in the case of particularly complex actions and appeals. The amount is, however, variable, in the case of temporary injunctions or procedural incidents (Article 7(5) of the Regulations on Legal Costs). If the principle is reasonable, the referral to the power of the judge to assess the higher amount due, although within the legally established limits, certainly narrows the predictability of the justice fee for the provision of the service (note that the amount may vary between 7 and 14 units of account for incidents, and 9 and 20 units of account for temporary injunctions). The issue should be seen in the light of the constitutional interpretation of Article 20(1) of the Constitution of the Portuguese Republic (“Everyone is guaranteed access to law and the courts for the defence of his or her rights and legally protected interests; justice may not be withheld from a person for lack of financial means”): “The law may not (…) adopt solutions which are so onerous that, in practice, they prevent the average citizen from accessing justice. That is, having safeguarded legal protection for the most needy, the costs should not be unbearable in relation to the capacity to contribute of the average citizen; the adoption of measures regarding costs which, namely in cases of greater uncertainty regarding the outcome of the proceedings, inhibit the interested parties from accessing justice are not constitutionally admissible”
.

The 2008 reform sought, meanwhile, to favour conciliation of the parties in court. Article 446-A(2) of the Portuguese Civil Procedure Code participates in this aim by providing, with regard to joint actions, that “in cases of settlement of some of the joint parties, those who settle shall benefit from a 50% reduction in the amount of costs”, in addition to Article 22(2)b) of the Regulations on Legal Costs, which determines the conversion of the amount paid as a justice fee in the prior payment of charges in actions in which the parties reach a settlement. We may also mention that Article 451(2) of the Portuguese Civil Procedure Code rules on costs in the situation of settlement in the following terms: “In the case of settlement, the costs are shared in half, unless there is an agreement to the contrary, but when the settlement is made between a party who is exempt or dispensed from paying costs and another who is not exempt or dispensed, the judge, after consultation with the Public Prosecutor’s Office, shall determine the proportion in which the costs must be paid”.        

Concerning the reimbursement of expenses made by the successful party, that is, party costs, it should be highlighted that the 2008 revision extended the credit of the interested party regarding expenses with legal representation or enforcement agent. In the new regime [Article 26(3)c) of the Regulations on Legal Costs], the limit to the compensation owed by the defeated party is established as 50% of the sum of the justice fees paid by the defeated party and by the successful party. The solution follows a logic of reduction of litigation, although substantially less far-reaching than that which, also regarding party costs, the prevalence of recourse to structures of alternative dispute resolution reveals (we may recall Article 447-D(4) of the Portuguese Civil Procedure Code). The following has been written in this regard: “If the claimant has used judicial action, having been able to resort to mechanisms of alternative dispute resolution, he shall bear the costs of what he has done, with no right to be reimbursed. This penalizing measure appears to be excessive, since the claimant may have reasons for opting for the judicial route, if this affords greater legal security. Granting benefits for those who resort to alternative structures (…) seems correct; what should not be applauded is the sacrifice of the successful party, who is deprived of the right to reimbursement for what he has spent, simply due to the fact that he has used the court, when this is a constitutional right…”
 
. We are of the same opinion. 
* Professor of Law at the Catholic University of Portugal. 


� The grounds for the rule are: “He who needs to use the courts to protect his right may not suffer any disadvantage from taking this course, and must reach the end of the process with his right intact” (Paula Costa e Silva, A Litigância de Má Fé, Coimbra, 2008, p. 44).


�  This issue is dealt with by Paula Costa e Silva, A Litigância de Má Fé, cit., p. 47 et seq.. Our analysis closely follows this text.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 47.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 49 et seq.


� See the examples of Almeida e Sousa, quoted by Paula Costa e Silva (A Litigância de Má Fé, cit., p. 55): if, on route, the party was robbed or the horse that brought him died. Also, if, due to absence, herds of cattle died or ploughing was delayed. On this aspect, we may also highlight, however, that jurisprudence extended the compensation imposed on the defeated party to damage that he caused, with malice, to the honour, liberty or property of the successful party (Paula Costa e Silva, A Litigância de Má Fé, cit., p. 73 et seq.).


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 58 et seq.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 114 et seq.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 126 et seq.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 191 et seq.


� In a different sense is the rule for the sharing of costs where the action subsequently becomes impossible or useless not through any fault of the parties, under the terms of Article 450 of the Portuguese Civil Procedure Code.


� In this sense, Paula Costa e Silva, A Litigância de Má Fé, cit., p. 640 et seq.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 463.


� In support of the stipulation of the full payment of the successful party’s legal representative’s fees, Edgar Valles states: “Should our system be different, and order the defeated party to also pay in full the fees paid by the successful party to his legal representative? There are countries, such as those with the Anglo-Saxonic system, where this is the case. This practice, of forcing the defeated party to also pay the successful party’s legal fees, has some grounds. Under the terms of Article 562 of the Civil Code, “whosoever is obliged to repair a harm must restore the situation which would have existed had the event which obliged the repair not happened”. If the successful party had not been obliged to use the court to see his right enforced, he would not have had to pay fees to his legal representative. For this reason, despite recognizing that the question is rather complex, we agree with the principle that the fees of the legal representative should be the subject of reimbursement by the defeated party” (Custas Processuais, Coimbra, 2009, p. 31).


� See the studies published in João Álvaro Dias (edited by), Os Custos da Justiça (Actas do Colóquio Internacional. Coimbra, 25-27 September 2002), Coimbra, 2005 (reprint), in particular the interventions of Paula Teixeira da Cruz, Arménia Coimbra and Erhard Blankenburg.  


� Salvador da Costa, Regulamento das Custas Processuais, in “OA – Boletim da Ordem dos Advogados”, no. 52, April 2009, p. 26.


� The payment of the aggravated justice fee is due from 1 January 2010 (Article 47 of Ministerial Order no. 419-A/2009, of 17 April).


� The solution is unjustified. The regime of litigation in bad faith applies to wilful conduct or conduct with gross negligence. Article 456(2) of the Portuguese Civil Procedure Code describes the behaviour which may be sanctioned with the payment of a fine and compensation to the other party, including in this, amongst other expenses, the fees of the legal representatives: “A litigant in bad faith is one who, wilfully or with gross negligence: a) has inferred an intention or opposition the lack of grounds for which should not be ignored; b) has altered the truth of the facts or omitted facts which are relevant to the decision in question; c) has practised a gross omission of the duty to cooperate; d) has used the case or the procedural means in a manner which is clearly censurable, with the purpose of achieving an illegal objective, preventing the discovery of the truth, distorting the action of Justice or delaying, with no serious grounds, the res judicata of the decision”. There is, indeed, an “absolute systematic incongruence” (in the words of Paula Costa e Silva, A Litigância de Má Fé, cit., p. 288): “It can be seen (…) that in the current scheme as a reaction to the misuse of proceedings, a more serious sanction corresponds to a lesser deviation from ethical behaviour” (Paula Costa e Silva, A Litigância de Má Fé, cit., p. 288).


� This rule was, however, repealed by Law 64-A/2008, of 31 December.


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, in “OA – Boletim da Ordem dos Advogados”, no. 52, cit., p. 28.


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, cit., p. 29.


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 282.


� Jorge Miranda /Rui Medeiros, Constituição Portuguesa Anotada, Vol. I (Introduction. Preamble. Articles 1 to 79), Coimbra, 2005, p. 183. According to the Constitutional Court, quoting Gomes Canotilho and Vital Moreira, “the principle of proportionality is divided into three sub-principles: principle of adequacy (measures restricting rights, freedoms and guarantees should prove to be a means for the pursuit of the aims envisaged, safeguarding other constitutionally protected rights or goods); principle of demandability (these restrictive measures must be demanded in order to achieve the ends in view, when the legislator does not have other less restrictive means at its disposal to achieve the same purpose); principle of fair measure, or proportionality in the strict sense (excessive and disproportionate measures may not be adopted to attain the intended aims)” (Judgment 634/93).


� Paula Costa e Silva, A Litigância de Má Fé, cit., p. 282 et seq.


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, cit., p. 28. The legislator, considering the “difficult economic cycle the country is going through” would later, in the implementing rules, allow for delayed payment of the justice fee in two instalments, up to a time limit of 90 days, during a transitional period ending on 31 December 2010 (Article 44(2) of Ministerial Order no. 419-A/2009).


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, cit., p. 29.


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, cit., p. 29.


� Salvador da Costa, Regulamento das Custas Processuais, cit., p. 26.


� Ana Costa Almeida/Márcia Gonçalves, O preço da justiça, cit., p. 29.


� Jorge Miranda /Rui Medeiros, Constituição Portuguesa Anotada, Vol. I, cit., p. 183.


� Edgar Valles, Custas Processuais, cit., p. 53. However, the legislator established in Article 46 of Ministerial Order no. 419-A/2009 that up until the publication of the required implementing rules, “the costs of the successful part shall be borne by the defeated party and the exemptions and benefits provided for in law are guaranteed, regardless of the use of any structure of alternative dispute resolution”.


� The conversion of the justice fee paid into prior payment of costs has the sense of a positive measure, when there is withdrawal from the action with the purpose of the subsequent use of extrajudicial dispute resolution proceedings [Article 22(2)c), of the Regulations on Legal Costs).
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