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RESPONSE TO QUESTIONNAIRE ON FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS IN RELATION TO SCOTLAND

In compiling a response to the above Questionnaire we have attempted to check the main sources of information available on funding of civil litigation in Scotland.  We have also liaised with the courts in Scotland to obtain, where possible, additional and up to date data.  Unfortunately, where statistics have been difficult to obtain, our responses are limited in this regard.  However, where we have obtained information this has been fully referenced and attached as appropriate, either by means of an electronic link or on the accompanying CD (the contents of which are detailed in the index at the end of this response document).  

Constraints of time mean that we are unable to guarantee that this is a complete statement of the law, practice and procedure of every claim, which may be raised in Scotland.  However, we have made every effort to state the main position as fully as possible, and where different, to highlight variations as they occur.

In Scotland there are two main levels of court in which a party may conduct civil litigation, namely the Court of Session and the Sheriff Court.  The Court of Session is the higher court and is both a court of first instance and an appeal court in relation to its own decisions and those of the Sheriff Courts.  With some exceptions both courts can hear the same types of cases.  The Court of Session, however, does not have jurisdiction where the value of the claim is below £5,000.  Each court has its own rules and these are considered below.  Within these courts there are specific procedures relating to certain types of action, such as small claims, but unless specified the rules on costs (known as expenses in Scotland) govern all forms of procedure in the court to which they relate. 

CMS Cameron McKenna LLP

17 March 2009

(This response has been prepared by Rob Wilson, a Partner in the Edinburgh office of CMS Cameron McKenna, with the assistance of other members of the Edinburgh team.  Rob is a member of both the Remuneration Committee and Civil Justice Committee of the Law Society of Scotland)

Question 1:
What are the costs incurred in civil litigation?

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

For each item, please:

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

(c) give (or estimate) any relevant actual amounts of money involved, and

(d) say when the amount of money involved becomes clear to the payer.
1.1
Court Fees
Court of Session court fees

The latest table of fees has been inserted by The Court of Session etc. Fees Amendment Order 2008, SSI 2888/236 –  Click here for the full text of this Order. This Order amends the Court of Session etc. Fees Order 1997, SI 1997/688. A full version of the consolidated legislation is attached (Document 1).

Sheriff Court court fees

The latest table of fees has been inserted by The Sheriff Court Fees Amendment Order 2008, SSI 2008/239 – Click here for the full text of this Order. This Order amends the Sheriff Court Fees Order 1997, SI 1997/687. A full version of the consolidated legislation is attached (Document 2).

These tables prescribe costs in all cases before the Court of Session and Sheriff Courts in Scotland.  The amount of money involved is clear to the payer from the outset as these charges are set by regulation and are publicly available.  The actual current cost of each stage is set out in the attachments.  

1.2
Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment)

Transcripts / Shorthand writers: Court of Session

Costs of transcription are contained in the Rules of the Court of Session (“RCS”) under Rule 42.16 Chapter IV. The online version of Rule 42.16 can be accessed here.

However, the most up-to-date figures are included in the Act of Sederunt (Rules of the Court of Session Amendment No. 2) (Fees of Shorthand Writers) 2008, SSI 2008/120 which can be accessed here.

A consolidated version of the RCS, including all these updates, is attached (Document 3).

Transcripts/ Shorthand writers: Sheriff Court

The fees of shorthand writers in the Sheriff Court have also been amended. This change was effected by Act of Sederunt (Fees of Shorthand Writers in the Sheriff Court) (Amendment) 2008, SSI 2008/118 which can be accessed here.

This SSI amended Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992, SI 1992/1878. The consolidated version of this legislation including the amendments is attached (Document 4).

Translation: Court of Session and Sheriff Court

Translations are costed on normal business rates and are usually based on translated word count.  For example - European languages cost translated £120/1000 words, East European - £160/1000 words Arabic, Scandinavian, Brazilian etc - £140/1000 words, Far East (Chinese, Japanese, Urdu etc.) -  £160/1000 words.

Interpreting - Court Cases

· Full Day - £500 plus travel expenses, if required.

· Half Day - £300 plus travel expenses.

· Per Hour - £100 plus travel expenses.

There may be an extra charge for work which is urgent or conducted at a weekend, at night or on a public holiday.

Messengers-at-Arms fees: Court of Session

The latest legislation on these fees is the Act of Sederunt (Fees of Messengers-at-Arms) 2008, SSI 2008/431, which came into force on 12 January 2009. This Act of Sederunt has effect in respect of work carried out by a Messenger-at-Arms in relation to causes in, or work authorised by, the Court of Session, and the fees specified are the fees payable to a Messenger-at-Arms in respect of that work. Click here for the full text.

The explanation of the fees in this table and any additional fees that may be charged is covered in Schedule 1 of Act of Sederunt (Fees of Messengers-at-Arms) (No. 2) 2002, SSI 2002/566  - Click here.

The only amendment to this Schedule (save in relation to the Table of Fees) is effected by SSI 2004/515, which states that:

“…in regulation 5 of Schedule 1 to the Act of Sederunt (Fees of Messengers-at-Arms) (No.2) 2002 for "excluding postage, but including any recorded delivery costs exclusive of postage" there shall be substituted "including postage and any recorded delivery costs".”

Click here for the full text of SSI 2004/515.

A consolidated version of the current legislation is attached (Document 5).

Sheriff Officer fees: Sheriff Court

The latest legislation on these fees is the Act of Sederunt (Fees of Sheriff Officers) 2008, SSI 2008/430, which came into force on 26 January 2009.  This Act of Sederunt has effect in respect of work carried out by a Sheriff Officer in relation to causes in, or work authorised by, the Sheriff Court, and the fees specified are the fees payable to a Sheriff Officer in respect of that work. Click here for the full text.

The explanation of the fees in this table and any additional fee that may be charged is covered in Schedule 1 of Act of Sederunt (Fees of Sheriff Officers) (No.2) 2002, SSI 2002/567. Click here.

The only amendment to this Schedule (save in relation to the Table of Fees) is effected by SSI 2004/513 which states that:

“…in regulation 5 of Schedule 1 to the Act of Sederunt (Fees of Sheriff Officers) (No.2) 2002 for "excluding postage, but including any recorded delivery costs exclusive of postage" there shall be substituted "including postage and any recorded delivery costs".”

Click here for the full text of SSI 2004/513.

A consolidated version of the current legislation is attached (Document 6).

VAT – Court of Session and Sheriff Court

Chapter 42 of the RCS Rule 42.12 (Click here) states

“(1)  Where work done by a solicitor constitutes a supply of services in respect of which value added tax is chargeable by him, there may be added to the amount of fees an amount equal to the amount of value added tax chargeable.”

The same principle is stated under Regulation 13, Schedule 1 of Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendments and Further Provisions) 1993 (Document 7).

All of the above costs are prescribed to an extent by regulation.  However, the man hours involved in these charges (except VAT) are less easy to predict and therefore the costs are difficult to estimate in advance.  In these circumstances, an estimate of cost can be obtained from translators/court reporters/sheriff officers in advance.  In practice, an invoice for these services is rendered within 2-3 weeks of the service having been provided, and normal business terms for payment apply (usually 30 days).  Please note that Sheriff Officers/ Messengers at Arms perform the functions of bailiff, service or process and enforcement of judgment in Scotland (soon to be renamed Judicial Officers).

1.3
Lawyers’ Fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case
Lawyers’ fees are generally negotiated at a commercial rate, and are therefore privately negotiated contracts.  As such, further detail on rates and particular fee agreements such as those detailed is not publicly available.  The Law Society of Scotland publishes an annual Cost of Time Survey, which although on the face of it appears relevant, contains the main profitability information and is limited due to the small number of participants.  The 2008 survey is in draft at present and not publicly available.  The draft does however make reference to average hourly expense rates, which we understand in 2008 to be £146/hr (ranging from a mean of £163/hour for profit sharing partners to £69/hour for unqualified fee-earners). This is the average hourly rate which would generate the fee income required to provide each partner in Scotland with the median partner salary (a notional salary of £71,750 based on survey results), related pension provision and interest on capital (assuming a certain number of chargeable hours per fee earner was billed each year). The majority of law firms in Scotland continue to practice on a time-in-line basis, or on a project budget, rather than speculative fees etc, but we have been unable to find any data on this.
Fees of Counsel: Court of Session and Sheriff Court

An extract from The Court of Session Practice Handbook (Section L paragraph 322) is attached (Document 8). It explains that fees for Junior and Senior Counsel are allowed and that the level of these fees is a matter for the Auditor’s discretion. There is no tariff or rigid scale.  

Sanction must be obtained if a party wishes to recover counsel’s costs for appearance and involvement in Sheriff Court actions. This is highlighted in Regulation 12 of Schedule 1 of the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment and Further Provisions) 1993 (Document 7) which states:

“…where counsel is employed–

(a) counsel's fees and the fees for instruction of counsel in Chapter II and Chapter III of the Table of Fees are to be allowed only where the court has sanctioned the employment of counsel; and

(b) except on cause shown, fees to counsel and solicitor for only two consultations in the course of the cause are to be allowed.”

Fee arrangements
Volume 13, paragraph 1192 of Stair Memorial Encyclopaedia states that:

“Although the contingency fee agreement or pactum de quota litis is unlawful, a solicitor and client are to be permitted to agree in litigation undertaken on a speculative basis (that is, no win, no fee) that if the litigation is successful, the fee may be increased by such a percentage as the court may prescribe.”

Speculative fees are governed by the Act of Sederunt (Fees of Solicitors in Speculative Actions) 1992/1879. A pdf version of this legislation and any amendments is attached (Document 9). A speculative fee agreement is where the solicitor agrees that he will only be entitled to a fee if the client is successful in the action. Solicitors will normally request an uplift on their fees if they are successful. Such agreements are often referred to as “no win, no fee” agreements. 

Speculative fee agreements are also covered in RCS Rule 42.17.

Furthermore section 61A of the Solicitors (Scotland) Act 1980 states, at sub-sections 3 and 4:

“(3) A solicitor and his client may agree, in relation to a litigation undertaken on a speculative basis, that, in the event of the litigation being successful, the solicitor's fee shall be increased by such a percentage as may, subject to subsection (4), be agreed.

(4) The percentage increase which may be agreed under subsection (3) shall not exceed such limit as the court may, after consultation with the Council, prescribe by act of sederunt.”

The current figure set by Act of Sederunt (Fees of Solicitors in Speculative Actions) 1992/1879 is a maximum of 100%.

1.4
Witnesses of fact

Court of Session

Under RCS Rule 42.13(1):

“Charges for the attendance at a proof or jury trial of a witness–

(a) present but not called to give evidence, or

(b) who is held as concurring with another witness who has been called,

may be allowed if a party has, at any time before the diet of taxation, enrolled a motion for the name of that witness to be noted in the minute of proceedings in the cause.”

The cost of witnesses’ fees in the Court of Session is governed by RCS Rule 42.16 Chapter II – Click here for the online version.

As mentioned earlier, a consolidated version of the RCS is attached (Document 3).

Sheriff Court

In the Sheriff Court the payment of witnesses’ fees is governed by the Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992, SI 1992/1878. This document has subsequently been amended. A consolidated version of the current legislation is attached (Document 4).

Witness costs other than reasonably incurred “out of pocket” expenses for attending court are therefore not recoverable.  Payment of these costs is primarily the responsibility of the party (the agent) seeking to rely on the witness.  What is a recoverable cost depends on the circumstances, and would include reasonable travel but not, for example, professional hourly rates.  If claimed, costs should be submitted by the witnesses promptly and paid by the agent responsible as soon as practicable thereafter.  

1.5
Experts

Court of Session

The RCS make mention to skilled persons in the witnesses’ fees section. Rule 42 Part II Chapter II paragraph 1 states:

“Where it was reasonable to employ a skilled person to make investigations or to report for any purpose, any charges for such investigations and report and for any attendance at any proof or jury trial shall be allowed at a rate which the Auditor of Court shall determine is fair and reasonable.”

This is reiterated in Paragraph 2 of RCS Rule 42.13 subject to the fact that:

“The Auditor may make no determination unless the court has, on granting a motion made for the purpose, before or at the time at which it awarded expenses or on a motion enrolled at any time thereafter but before the diet of taxation 

(a) certified that the witness was a skilled witness; 

(aa) certified that it was reasonable to employ that person to make investigations or to report; and

(b) recorded.” (RCS Rule 42.13(3))

The full text of the online version can be seen by clicking here. The most up-to-date version of the RCS is attached (Document 3).

Sheriff Court

The Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992, SI 1992/1878 similarly states that:

“Where it is necessary to employ a skilled person to make investigation in order to qualify that person to report and/or give evidence in any action, charges for such investigations and for attendance at any hearing in the action shall be allowed at a rate which the Auditor of Court shall determine is fair and reasonable.

Provided that the court grants a motion to that effect not later than the time at which it awards expenses and the witness's name is recorded in the interlocutor.”

Expert costs are likely to be examined by the courts and therefore must be based on a reasonable rate, but are generally negotiated on a case-by-case basis, depending on the commercial rate of the expert.   Therefore, actual figures are not available.  Estimates of an expert witness’s fee can be obtained in advance although this information is not likely to be shared with the other party.  The actual cost of an expert witness cannot be known until his contribution has been finalised.   Payment is rendered according to normal business terms.  In order to obtain expert costs, parties must ensure that the expert is certified as such by the court (RCS Rule 42.13(2)). Whether or not a person can be deemed to be ‘skilled’ is determined by the court (Clark v Laddaws 1994 SLT 792 (Document 10)) and this must be determined not later than the date of taxation of the account of expenses in the case (RCS Rule 42.13(3))

1.6
Any other costs
The following is a note of other costs which may arise in a claim, depending on the facts and circumstances.  

Fees of a Reporter

Under RCS Rule 42.15:

“Subject to any other provision in these Rules, any order of the court or agreement between a party and his solicitor, where any matter, in a cause is remitted by the court, at its own instance or on the motion of a party, to a reporter or other person to report to the court–

(a) the solicitors for the parties shall be personally liable, in the first instance, to the reporter or other person for his fee and outlays unless the court otherwise orders; and

(b) where–

(i) the court makes the remit at its own instance, the party ordained by the court,

or

(ii) the court makes the remit on the motion of a party, that party, 

shall be liable to the reporter or other person for his fee and outlays.”

This applies where the court orders a report from a man of skill. This is not common in ordinary actions.

In relation to the Sheriff Court, the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendments and Further Provisions) 1993 (Document 7) states at Regulation 6 of Schedule 1 that:

“The expenses to be charged against an opposite party shall be limited to proper expenses of process, subject to this proviso that precognitions, plans, analyses, reports, and the like (so far as relevant and necessary for proof of the matters in the Record between the parties), although taken or made before the bringing of an action or the preparation of defences, or before proof is allowed, and although the case may not proceed to trial or proof, may be allowed.”

Additional Fee

Under RCS Rule 42.14 an additional fee may be allowed in a party to party account over and above the normal level of expenses ordinarily determined by the Auditor in terms of the Table of Fees (in 42.16).

Paragraph 333 of Section L of the Court of Session Practice Handbook is attached (Document 8) which discusses this issue.

Similarly, in the Sheriff Court, under Regulation 5, Schedule 1 of Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendments and Further Provisions) 1993 (Document 7), the court has discretionary powers to order that the expenses in the Table of Fees be modified to include an additional fee. This will be in the form of a percentage increase which will be dependent on a number of factors including, for example, the complexity of the case and the specialised knowledge required.

Fees of the Auditor

The fees of the Auditor are covered in the legislation that governs court fees both for the Court of Session and the Sheriff Court.

See part III of Schedule 1 in the consolidated legislation of both the Court of Session Court Fees and the Sheriff Court Fees (Documents 1 and 2).

Commissioner

Generally, the role of commissioners (used to recover evidence where voluntary disclosure is not sufficient) is carried out by an experience advocate and therefore the cost of this process is governed by a) the complexity of the commission (therefore the time involved) and b) the rate of the advocate.  

In the Court of Session, outlays in respect of a commission are initially the responsibility of the party who obtained the commission. This is covered by RCS Rule 35.13. The successful party in an action may recoup these expenses if the execution of the commission was reasonable. See Webster v Simpson’s Motors 1967 SLT 287 which is attached (Document 11). The expenses of a commission are covered in more detail in paragraph 314, Section L of the Court of Session Practice Handbook which is attached (Document 12).

In the Sheriff Court the expenses of a commission are usually part of the expenses of the cause. The commissioner is entitled to a fee and under Rule 28.4(1)(c) of the Ordinary Cause Rules (contained in the Act Of Sederunt (Sheriff Court Ordinary Cause Rules) 1993 which is attached (Document 13)):

“[The party who seeks to execute a commission and diligence for recovery of a document obtained on an application made under rule 28.2(1)(a) shall] be responsible for the fees of the commissioner and his clerk, and of any shorthand writer.”

Paragraph 15.39 of Sheriff Court Practice by MacPhail is attached which covers this area in more detail (Document 14).

Question 2.
Who bears the costs?  

How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Please identify:

(a) What law or guidance exists?

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

(c) When must payment be made?

(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

Scottish Court Structure

In Scotland the two main courts are the Court of Session and the Sheriff Court. As the supreme civil court, decisions of the Court of Session are binding on Sheriff Courts and therefore much of what is stated below in terms of the Court of Session procedure is reflected in the lower courts (particularly in relation to common law). There is however separate legislation for each court in relation to fee bases and other matters and where this is the case it has been highlighted in the Sheriff Court section. It is also important to note that courts have discretion at common law in relation to the award of expenses and therefore guidance within case law is not prescriptive and costs (known as expenses in Scotland) will be determined on a case by case basis. 

Court of Session

Law, Guidance

Rules of the Court of Session – See the attached version of the consolidated legislation (Document 3).
 
Parliament House Book.

J A MacLaren Expenses in the Supreme and Sheriff Courts of Scotland (1912).

Practice Guideline: Forms and Accounts of Taxation -  click here.

Scottish Civil Courts Review – click here.

Shepherd v Elliot (1896) 23 R 695 (see Document 15).

CF Austin Taylor & Co v Borthwick 1990 SCLR 44 Sh Ct (see Document 16).

Crombie v British Transport Commission 1961 SC 108 (see Document 17).

Neilson v Motion 1992 SLT 124 (see Document 18).

Ramm v Lothian and Borders Fire Board 1993 SLT (Notes) 933.

McIntosh v British Railways Board 1990 SLT 637 (see Document 19).

Webster v Simpson’s Motors 1967 SLT 287 (see Document 11).

Henderson v Peebleshire County Council 1972 SC 195 (see Document 20).

Stuart v Scottish Rig Repairers 2006 GWD 5-93 (see Document 21).

What happens in practice? 
Whilst the costs of a claim are initially borne by each party, the recoverability of those costs, or the ultimate bearer of the costs is not determined until a case is concluded or settled.  There are exceptions to this rule and it is possible for a court to make a determination on the issue of expenses during the “life” of a claim.  This is referred to below.  However, the procedure for claiming costs is identical for an interim or ultimate award of expenses and the following rules apply to both.  Whilst much of the guidance can be found in the court rules, the methods of dealing with each stage of a case is heavily influenced by case law.  We have attached the most influential cases in this area, which largely determine practice.

The principle on awarding expenses is generally that expenses follow success, but this is at the discretion of the courts (Shepherd v Elliot (1896) 23 R 695 (Document 15)).   Normally, if a person obtains a decree (judgement) in their favour then they have succeeded and expenses will be awarded to them.   Where success is divided, expenses are likely to be divided. This may be dealt with in a number of ways, at the court’s discretion, but the most common solution is to award the more successful party a proportion of their expenses, thus cancelling out the expenses that would have been due to the other party. For example, in a situation where success is evenly divided, no expenses would be awarded (see J A MacLaren Expenses in the Supreme and Sheriff Courts of Scotland (1912)).  Another option would be for the court to award expenses for each point a party has succeeded upon. Although this may seem like a fairer option, it poses problems when the expenses are submitted to the Auditor of the Court of Session for taxation. As a result it is not commonly used. 

The court will depart from the general rule that expenses follow success when there are circumstances where it feels that it would be inappropriate or unfair to award expenses. Such circumstances are:

Unnecessary or unreasonable actions (CF Austin Taylor & Co v Borthwick 1990 SCLR 44, Sh Ct, Crombie v British Transport Commission 1961 SC 108, Neilson v Motion 1992 SLT 124 (Documents 16, 17, 18));

Improper conduct i.e. putting forward a case without proper evidential foundation (Ramm v Lothian and Borders Fire Board 1993 SLT (Notes) 933); and

Unreasonable conduct i.e. pursuing in the wrong court (McIntosh v British Railways Board 1990 SLT 637 (Document 19)). 

The outlays in a case (e.g. fees of the commissioner, shorthand writer and clerk) are initially the responsibility of the person bringing the action (RCS Rule 35.13(1)(d)). This cost will, however, form part of the judicial expenses at the end of the action, therefore a successful party will be able to recoup it if the cost incurred was reasonable (Webster v Simpson’s Motors 1967 SLT 287 (Document 11)).   Lawyers’ fees similarly form part of judicial expenses and will be determined on final determination of the case, subject to taxation of the account although initially the responsibility of the instructing client, as are witnesses of fact and experts.

In practice, when the court pronounces an order finding a party liable in expenses, it will remit the account to the Auditor of the Court of Session for taxation.  The Auditor holds a statutory office and is appointed by the Scottish Government from time to time. As an independent person he or she reviews the judicial expenses of a claim and determines what has been fairly incurred and what should be payable to the party who has an award of expenses in his/her favour.  The vast majority of accounts of expenses are agreed and paid without going through the process of taxation. However, where taxation is required, an account of expenses must be lodged with the Auditor within four months of the final interlocutor in the action that includes an award for expenses (RCS Rule 42.1(2)(a)). 

If an award for expenses is made before final determination, it is possible to claim expenses at the time of the relevant interlocutor by submitting an account of expenses for taxation. However, if it is not sought at this time then it will be assumed that the expenses will be ‘in the cause’, which is to say they will form part of the whole judicial expenses of the action to be determined at the end of the action (see Henderson v Peebleshire County Council 1972 SC 195 (Document 20)). If a party fails to lodge their account within the four month period then they run the risk of losing their right to seek recovery of the award of expenses (Stuart v Scottish Rig Repairers 2006 GWD 5-93 (Document 21)) and will require the leave of court to proceed (RCS Rule 42.1(2)(aa)). The court can impose conditions on accepting a late submission, such as payment of the expenses of the motion and of the taxation. 

Once an account of expenses has been submitted it should be intimated to the party found liable to pay the expenses, preferably within 10 days of the account being lodged (RCS Rule 42.1(2)(b) and Practice Note 3 of 1993 (consolidated Guidance Notes for Taxation of Accounts) para 2.1.). In addition, once an account of expenses is lodged in process the Auditor will fix and intimate the diet for taxation.  The Auditor has advised us that this currently takes around 4/5 weeks.   Prior to the diet of taxation, the liable party will intimate any points of objection that they intend to make during the diet of taxation (Practice Note No 3 of 1993, para 4.1). The diet for taxation is held before the Auditor and is normally attended by agents (solicitors)/Law accountants for each party. At the diet of taxation the objecting agent will have the opportunity to make his objections and the other party will be able to respond as to why they consider the expense, to which an objection has been made, ought to be allowed. 

Bases for Taxation

There are two bases for taxation: party/party and agent/client. Generally party/party is much more restrictive than agent/client. Party/party allows limited costs that were reasonably incurred in the action to be recovered (by reference to set Tables of Fees) and it is unlikely that a party who has been awarded expenses will be able to recover the full costs of their litigation. Agent/client on the other hand allows recovery by reference to the costs that a party has actually paid his solicitor in relation to the action and as a result allows a much higher rate of recovery. 

Party/Party

The basis upon which recovery may be sought in relation to fees of solicitors in civil litigation matters in the Court of Session are governed by Chapters I and III of Rule 42.16 of the RCS, which contain the Tables of Fees. The Tables of Fees regulate the fees of a solicitor that may be charged in an account of expenses in any action between one party and another party to that action. The online versions are linked below but the most up-to-date version obtained from Westlaw is attached (Document 3). This pdf version includes all the amendments made to the RCS. However, there is an amendment pending effected by the Bankruptcy and Diligence etc. (Scotland) Act 2007. This change is in section 60 of this Act which removes the offices of Messenger-at-Arms and Sheriff Officers and replaces them with the office of Judicial Officers. All legislation which previously referred to Messengers-at-Arms and Sheriff Officers will continue to apply to Judicial Officers. The Bankruptcy and Diligence etc. (Scotland) Act 2007 is attached (Document 22).

Solicitors may charge an account either on the basis of Chapter I or on the basis of Chapter III, but they may not charge partly on one basis and partly on the other (RCS Rule 42.10(3)).

Chapter I: Table of Fees (a detailed account, based upon the actual time spent on the work) – Click here.

Chapter III: Table of Fees (block fees prescribed for particular stages of process). This is divided into ten parts:

Part I – Undefended causes (other than consistorial actions) - Click here.

Part II – Undefended consistorial (other than by affidavit procedure in Part III)– Click here.

Part III – Undefended consistorial actions (affidavit procedure) – Click here.

Part IV – Outer House petitions – Click here.

Part V – Defended actions – Click here.

Part V – Defended personal injury actions commenced on or after 1 April 2003 – Click here.

Part VI – Inner House business – Click here.

Part VII - Admiralty and commercial causes, mercantile sequestrations and applications for summary trial under section 26 of the Act of 1988 and causes remitted from the Sheriff Court – Click here.

Part VIII - Solicitors exercising rights of audience under section 25 of the Solicitors (Scotland) Act 1980 – Click here.

Part IX – General – Click here.

NOTE: These linked fee tables have been amended by the Act of Sederunt (Rules of the Court of Session Amendment) (Fees of Solicitors) 2008, SSI 2008/39 (Click here) and it is therefore best to refer to the attached version of the legislation (Document 3).

We are aware that approval has just been given for a 5% uplift on these rates in the Court of Session, and that a SSI is being prepared, effective 27 April 2009.  However, at the time of submission this SSI is not yet publicly available.
Unless the award of expenses pronounced by the court specifies otherwise, accounts will be taxed on a party/party basis. In deciding whether or not an item will be allowed or what proportion will be allowed, the Auditor will give regard to what is ‘reasonable for conducting the case in a proper manner’ (RCS Rule 42.10(1)). This may result in him disallowing items caused by the party’s fault or those incurred in unsuccessful procedure (RCS Rule 42.5(2)). The Auditor will also remedy any item that he believes has been omitted or undervalued. 

Agent/Client
With agent/client, the Auditor will allow any item of work that was reasonably incurred (RCS Rule 42.7(6)) to form part of the account of expenses. Any work will be deemed to be reasonably incurred if it has had the client’s express or implied approval. 

The rates of recovery depend on the original fees charged by solicitors and other parties referred to in question 1 (where the rates are determined on business terms and not by statute).  Large firms of solicitors currently advise clients that recovery rates will be in the range of 40-60% of the actual cost to the client.  This is generally based on a party/party award of costs, and an agent/client award could attract an improved recovery rate, although the extent will depend on the facts of the case.

The report of the Auditor will state the final amount of the account, as taxed. The report will be lodged with the General Department of the Court of Session and will then be intimated to the parties. The party who has had the award made in their favour then has 7 days to intimate the report to the other party for payment (RCS Rule 42.3(2)). 

Please note that any party to the taxation can object to the report within 14 days of the report (RCS Rule 42.4(1)). 

When must payment be made?

Payment should be made after the Auditor of the Court of Session has issued his report and the party against whom the award has received intimation of the report. If the party against whom the award is made does not pay the expenses then the successful party may have no option but to pursue them for payment of the expenses. 

However, it is open to the parties to agree the issue of expenses at any time by negotiation.  Such an agreement will stipulate terms for payment and is likely to be part of any terms of settlement.  Thus whilst a formalised approach is possible, the issue of expenses is settled in most claims directly without recourse to the Auditor.  Unfortunately, it has not been possible to obtain data on the percentages of cases using these routes.

When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?

As mentioned above, the account must be intimated to the opponent after it has been lodged with the Auditor of the Court of Session for taxation. The opponent will not know the final figure that will be payable until the Auditor has produced his final report, although the top line figure is in practice shared at a much earlier stage. We have spoken with local law accountants regarding the value that the Auditor normally removes from an account. While it depends on the circumstances of each individual case, their experience (following an internal review which was not publicly available) is that accounts are normally reduced on average by around 10% (although there are instances of reductions as high as 50%). They indicated that there were no patterns in the items that were removed from the account, or the types of cases which were reduced. 

Tenders

In addition to taxation, it is also important to be aware of the tender system in Scottish courts.  If the issue in dispute is the quantum which the Pursuer (claimant) should obtain, then the defender can lodge a Minute of Tender offering what he considers the court will award. Tendering is a formal process. A Minute of Tender is usually made by a Defender to a Pursuer, but where there is a counterclaim, the Pursuer may make a Minute of Tender to the Defender.

A Minute of Tender must contain an unqualified offer to pay the judicial expenses (see J A MacLaren Expenses in the Supreme and Sheriff Courts of Scotland (1912)). Unless otherwise stated, a Minute of Tender will also be deemed to be in full satisfaction of the Pursuer’s claim to interest. A Minute of Tender can be withdrawn at any time before it is accepted.  Where a Minute of Tender is lodged and the ultimate outcome of the case is an award equal to or lower than that offered in the Minute of Tender, then the Defender is liable for the Pursuer’s judicial expenses up until the date of the Minute of Tender and is entitled to his expenses thereafter and therefore, this is often used as a tactical protection on costs. This does not apply to expenses that have otherwise been dealt with.

If a Pursuer has obtained more than the amount in the Minute of Tender and has not behaved unreasonably or improperly during the course of the litigation, he is entitled to a full award of expenses.

If a Pursuer makes an offer to settle at a particular figure then he may have a stronger argument for claiming an additional fee under RCS Rule 42.14(3)(g).

Third party procedure

If additional party or parties are added to the action by a Defender then this is an anomaly which will affect the recoverability of expenses.  Click here for a note of the rules, which in essence dictate that the party bringing the third party to the action has primary responsibility for the expenses of the third party if it is not found to be liable, as opposed to the Pursuer.

Sheriff Court 

Expenses may either be taxed by the Auditor of the Sheriff Court or assessed by the sheriff clerk, with approval of the sheriff. 

Sheriff Court Ordinary Procedure

The rules for the taxation of expenses in the Sheriff Court are contained in Chapter 32 of the Ordinary Cause Rules (“OCR”) (Rules 32.1-32.4 in particular). See the attached Act of Sederunt (Sheriff Court Ordinary Cause Rules) 1993 (Document 13).

Under OCR Rule 32.1A a party who has been found liable for expenses may, after 4 months from the interlocutor, make a motion requesting an account to be produced.  The procedure for taxation is found at OCR Rule 32.3. Please note that there is no requirement for an objecting party to notify the other parties of their objections, as is required in the Court of Session. Objections to the auditors report are contained in OCR Rule 32.4. A party may only object within 7 days of the report being issued if that party attended the diet of taxation. 

Link to Chapter 32 OCR – here 

Schedule 1 to the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment and Further Provisions) 1993, SI 1993/3080 (Click here for the full text) contains rules regarding taxation in Sheriff Court Actions. In addition, it also allows for the modification of expenses and a percentage uplift (Regulation 5) at the Sheriff’s discretion. Like the Court of Session, the Act provides that only expenses that were reasonably incurred will be allowed in the taxation of accounts (Regulation 8). 

This Act of Sederunt has been amended by several subsequent pieces of legislation. They have all been included below for the sake of completeness and it is the culmination of all these pieces of legislation which forms the governing law. The most recent amendment to the table of fees is effected by SSI 2008/40 which is referenced below.

1994/1142 – Click here.

1995/1395 – Click here.

1996/236 – Click here.

1998/2675 – Click here.

1999/149 – Click here.

2000/420 – Click here.

2001/438 – Click here.

2002/235 – Click here.

2002/274 – Click here.

2002/328 – Click here.

2002/568 – Click here.

2003/162 – Click here.

2004/152 – Click here. 

2004/196 – Click here. 

2005/149 – Click here.

2006/295 – Click here.

2007/87 – Click here.

2008/40 – Click here. 

2008/72 – Click here.

A consolidated version of the current legislation is attached (Document 7).

Under Regulation 7 of Schedule 1, a solicitor may charge an account either on the basis of the inclusive fees of Chapters I and II or on the basis of the detailed fees of Chapter III of the Table of Fees, but he may not charge partly on one basis and partly on the other. The fees outlined under Chapter IV cover summary actions.
Summary Cause Procedure

Expenses are dealt with in accordance with Act of Sederunt (Summary Cause Rules) 2002/132 (“SCR”) 23.3, 23.3A and 23.3B (Document 23).

The relevant table of fees is contained in Chapter IV of Schedule 1 to the Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendment and Further Provisions) 1993 (Document 7). The general regulations 1-13 apply to summary causes. 

Regulation 14 applies solely to fees in summary causes. This allows necessary outlays in addition to fees to be included in expenses (Regulation 14(a)), including sheriff officers’ fees and the cost of advertising (Regulation 14(b)). 

Attendance at a continuation or first calling is not allowed to be submitted as an expense (Regulation 14 (c)).  

If a skilled witness prepares their own precognition or report then one half of the fee will be allowed to be submitted as an item of the account of expenses (Regulation 14(d)). 

If the determination of expenses occurs immediately after the sheriff announces his decision then no expenses will be allowed in respect of the account of expenses (Regulation 14(e)). 

Regulation 14(f) provides for the percentage reduction in fees for certain categories of summary cause. Actions of a value of less that £1,000 receive a 50% reduction and actions valuing between £1,000 and £2,500 receive a 25% reduction. 

A party litigant who would have been entitled to expenses if he had been legally represented may be awarded expenses and outlays due to the Litigants in Person (Costs and Expenses) Act 1975 – a copy of which is attached (Document 24).

If expenses are to be assessed rather than taxed, the Sheriff Clerk will hear from the parties on the claims for expenses SCR Rule 23.3(5). The hearing must take place immediately after the sheriff’s decision unless he has reserved judgement (SCR Rule 23.3(6)). 

The procedure for expenses can be found in SCR Rule 23.3. 

The procedure for taxation can be found within SCR Rule 23.3A. 

Question 3:
What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

3.2 Legal aid.

3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

3.4 After-the-event (ATE) insurance.

3.5 Loans or grants from banks, trade associations, etc.

3.6 Funding from a lawyer or other third party investor.

For each item, please 

(a) quote completely any law or guidance on the subject.

(b) give or estimate any relevant actual amounts of money involved.

(c) say how extensively each source of funding is available and used in practice.

3.1
Personal funds

How a party chooses to fund his legal claim is a matter for them to consider.  We are not aware of any law or guidance stipulating limits as to the use of personal funds.

Litigation, however, is an expensive route to take.  Not all parties will have the personal wealth necessary to be able to pursue a claim without some financial assistance.  However, many parties will not be eligible to receive civil legal aid.  The lack of personal wealth, or access to funding, means that many are deterred from pursuing claims by way of litigation.  This means that not all are able to obtain access to justice and as a result the financial barriers to being able to pursue a worthy claim are being reviewed.

A Review of the civil courts in Scotland was begun on 2 April 2007.  The Scottish Civil Court Review has produced a Consultation Paper in November 2007, (The Civil Courts Review – Consultation Paper “CCRCP” (click here for the full text)).  Responses to the CCRCP were to be received by March 2008, (click here to see the responses), and some have been used in the information collated below.  It is anticipated that a report will be published by the Scottish Civil Court Review in the next few months.  In the meantime, an unofficial summary has been produced.  Click here for the full text of this summary.  Chapter 3, paragraph 2 deals in particular with how the lack of personal funds acts as a deterrent for those seeking to bring a claim.

3.2
Legal aid

In Scotland, legal aid is referred to as “civil legal assistance”.  Civil legal assistance consists of “advice and assistance” and “civil legal aid”.  Advice and assistance only extends to the giving of advice, whilst civil legal aid includes representation, (see s6 and s13 of the Legal Aid (Scotland) Act 1986).

Primary Legislation (copies attached)

The Legal Profession and Legal Aid (Scotland) Act 2007 (Document 25); and

The Legal Aid (Scotland) Act 1986 (Document 26).  In particular, the following sections are worth noting:

· S6 defines advice and assistance;

· S8 states the availability of advice and assistance;

· S10 states what happens where the recipient exceeds the authorised limit (the limit for Advice and Assistance is currently set at £180, as amended by the Advice and Assistance (Financial Limit) (Scotland) Regulations (SI 1993/3187) (see below));

· S11 states when the client has to contribute to their legal aid;

· S13 defines civil legal aid;

· S14 deals with the availability of civil legal aid; and

· S15 deals with the financial criteria that must be met in order to receive civil legal aid (for example, an individual must not have disposable income in excess of £10,306 per annum).

The amount of civil legal aid that an individual may receive will depend on their own circumstances and those of the action in respect of which civil legal aid is sought.   

Secondary Legislation (copies attached)

Act of Sederunt (Legal Aid Rules) (Children) (SI 1987/427), (Document 27);

Act of Sederunt (Civil Legal Aid Rules) (SI 1987/492), (Document 28);

Civil Legal Aid (Scotland) (Fees) Regulations (SI 1989/1490), (Document 29);

Advice and Assistance (Financial Limit) (Scotland) Regulations (SI 1993/3187), (Document 30);

Advice and Assistance (Scotland) Regulations (SI 1996/2447), (Document 31); 

Legal Aid (Scotland) (Children) Regulations (SI 1997/690), (Document 32);

Civil Legal Aid (Scotland) Regulations 2002 (SSI 2002/494), (Document 33);

The Civil Legal Aid (Scotland) Amendment Regulations 2005 (SSI 2005/112), (Document 34); and

Advice and Assistance (Financial Conditions) (Scotland) Regulations (SSI 2007/247), (Document 35).

Guidance from the Scottish Legal Aid Board

The Scottish Legal Aid Board (SLAB) has published a number of handbooks on-line, which give guidance on who can access civil legal aid and the application process.  The handbooks are as follows:

Guide to Civil Legal Aid: click here for a link to the full guidance

· Section 2: states how to qualify for advice and assistance;

· Section 3: states how to qualify for civil legal aid;

· Section 7: states what the applicant may have to pay; and

· Section 12 and 13: state how to qualify for the aid.

Civil Legal Aid - what you may have to pay: click here for a link to the full guidance.

Civil Legal Aid – information for applicants: click here for a link to the full guidance.

· Section 12: states what you may have to pay for.

Guidance for Opponents in civil legal aid cases (outlines how to get legal aid and how to stop opponents receiving legal aid).  Click here for a link to the full text.

Improvements to access civil legal aid

There has been much discussion over how to improve access to civil legal aid.  SLAB discussed the issue in September 2005 and produced, ‘Advice for all: Publicly funded legal assistance in Scotland?’ (click here for the full document).  It was recommended that a National Co-ordinating Body be created to deal with public funding.  In ‘Advice for all…’, paragraphs 1.61 –1.63 state that there has been a downward trend in applications for legal aid.  Footnote 16 refers to a SLAB review carried out in 2001 on the reduction of civil legal aid applications.  

As mentioned above, The Scottish Civil Courts Review, begun in April 2007, has also been investigating the lack of access to funding.  Chapter 3 of the CCRCP focuses on civil legal aid.  Paragraphs 3.25 and 3.27 have comments on how far the funding is used in practice (click here for the text).  Furthermore, as mentioned above, responses have been received by the Scottish Civil Courts Review in relation to the CCRCP.  Click here to see the responses.  

Other guidance to civil legal aid
The Law Society of Scotland also maintains information on how to access legal aid: click here to read the information.

In October 2008 the Scottish Cabinet Secretary for Justice, Kenny MacAskill, gave a speech.  He indicated that he intended to increase the financial eligibility limits for civil legal and that the upper limit for disposable income would increase to £25,000.  He felt this alteration would mean that around three quarters of the adult population would then be potentially eligible for civil legal aid.  Please click here to read his speech.

3.3 
Legal Expenses Insurance (before-the-event)

In July 2007 the Ministry for Justice prepared a document on the market for Legal Expenses Insurance: click here.  However, this document does not seem to focus on the Scottish market for LEI.

The CCRCP contains comments on before-the-event insurance which are more pertinent to the situation in Scotland, (click here for the full document):

· ‘Before-the-event’(BTE) insurance is usually offered as an “add-on” to a household insurance policy and covers issues such as employment disputes, personal injury claims, and disputes with suppliers of goods and services.  It generally excludes matrimonial disputes.  

· The cover is available up to a limit of £50,000 in legal expenses.  

· It is thought that the take-up of this kind of insurance is low, and that only a small proportion of cases are currently funded by such insurance.  

Various groups have made responses to the CCRCP.  One group was the Legal Expenses Insurance Group, and their response can be found here.  In the response they made the following comments:

· Paragraph 2.4 outlines what is understood by Legal Expenses Insurance;  

· Paragraph 2.5 goes on to give examples of BTE insurance;

· Paragraph 2.6 argues why people should be encouraged to have BTE insurance; and  

· Premiums are typically under £25 when policies are an add-on to another insurance policy.

3.4
After-the-event Insurance

Insurers offer after-the-event insurance for those who take out speculative fee arrangements and could lose and so end up paying the other side’s expenses, (see the CCRCP here, particularly paragraph 3.34).

Recovery of the premium
Currently this type of insurance is not commonly used in Scotland because the premium for it cannot be recovered from the unsuccessful party.  This approach has been debated as part of the Scottish Civil Court Review.  

One of the groups who responded to the information that went into the review, was the Legal Expenses Insurance Group, click here for their comments.  Their response to allowing recovery of after-the-event insurance can be found at paragraphs 2.7, 2.8 and 2.10.  They make the following comments:

· Premiums are typically from about £400 - £1000, depending on the type and complexity of a claim; and  

· The lack of demand for after-the-event insurance in Scotland means that there is not yet an established market.  
Further comments by Fyfe Ireland LLP and Ampersand concerning reclaiming the premium of ATE insurance are found respectively here and here.

3.5
Loans or grants from banks, trade associations, etc.

Parties could make reference to their trade unions to see if such funding is available.  For example, with the Educational Institute of Scotland (EIS), the teachers who are members of the EIS can apply in writing to the Employment Relations Committee to request help in funding a case.  We have been unable to identify any evidence that loans are being made available by banks specifically for the funding of legal claims.  

3.6
Funding from a lawyer or other third party investor
Solicitors are subject to professional codes of conduct that regulate their activity, for example, whether they can offer funding to a client.  The principles that arise out of these codes of conduct are that solicitors must maintain their integrity and that any advice that is given is to be free from external influences or personal interests.  This would prevent a solicitor from providing funds for his client.  Please see paragraphs 1, 2, and 7 of the Standards of Conduct, updated January 2009, by clicking here.

There is a form of funding provided through the Law Society of Scotland by the Scottish Legal Services Trust.  This is very limited, and is only to be used to pay for outlays arising in pro bono cases, and not for solicitors’ fees: click here for details.

Funding from third parties

If a party cannot fund the litigation themselves, funding can be sought from a third party subject to the regulations relating to money laundering and the sources of that funding.  

We understand that Juridica Investments Limited, (“JIL”), acts as a third party source of funding for cases in the US and/or in relation to international arbitration.  JIL funds claims that are complex and generally worth over US $2 million and will fund up to US $10 million.  This source of funding is not applicable for all jurisdictions and JIL makes it quite clear that not all countries will be allowed access to this form of funding.  However, their website contains no mention that Scotland is such a country.  To find out more about the company, click here.

Question 4.
Further issues

4.1
How predictable are the amounts involved?

The amounts (i.e. the costs incurred in civil litigation) involved are not predictable, save those defined by statute or otherwise referred to in the tables of fees as being the basis for recovery of the lawyers’ fees (as attached in the answer to question 2).  The cost of litigation in Scotland is, in our experience, hard to predict and depends on a number of factors, many of which have been mentioned above.  In addition the forum, the complexity and number of the issues in the case, the style of the judge dealing with the case and the approach of the parties in the case will all affect the cost of the claim.  We have been unable to find any independent research to support our experience of what happens in practice, although these factors are not disputed as being influential on cost.

4.2
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

The strategies used by parties to lower cases depend on the circumstances of the case.  The implementation of human rights legislation has also further affected the frequency of the use of a number of older strategies such as diligence on the dependence.  

Tactical management of the case is the most commonly employed cost management system.  In Scotland, it is possible to run a claim a substantial distance before conducting the extensive preparations required for proof (trial).  Not every claim can be managed in this way (e.g. personal injury claims now require more active case management with a more prescriptive, front loaded, timetable.  Similarly commercial claims are more actively managed by the courts) but costs can still be managed to some extent in this way.

Procedural options like budgets are not employed formally by the courts in Scotland and we are not aware of any plans to introduce “price capping” or budgets on claims.  However, if party A has a concern that party B’s costs are beyond what is reasonable, and if party A is responsible for those costs by virtue of a court order, it will ask for the costs to be audited by the court, by way of a taxation (see the response to question 2 above).

Costs protection orders are used occasionally in Scotland, in circumstances where a party has reason to believe that the other side could not, if liable, meet the claim.  The system in Scotland is known as caution and can be found by clicking here .  However, this is not used commonly as a strategy to lower costs, but instead to protect a party’s exposure to costs.

Minutes of Tender are also used as a strategy to provide cost protection and is discussed more fully in answer to question 2 above.

Alternative forms of dispute resolution (in particular mediation) are also now more commonly used in Scotland as means of resolving disputes without necessarily incurring the full costs that would be associated with taking a matter to proof.

4.3
How proportionate are the sums involved?

The question of proportionality is subjective, and for each element discussed above, different criteria need to be considered.  Court dues are said to be referenced to the amount of work done by the court in administering cases, and could therefore be seen as proportionate (see our response to question 1).  Sources of finance are awarded on a number of bases including the financial means of the applicant and the value of the case (see our response to question 3) and proportionality in this area uses those criteria.  Our experience of funded actions is limited, but in our experience we would say that funding is more heavily based on means than merit, and the proportionality could be criticised.  However, the bulk of the costs of litigation are determined by the facts of the case (complexity, urgency, sums involved, importance to client) and it is difficult to assess proportionality as a generality in relation to those aspects.  These concepts (with the exception of the areas considered in our response to question 3) are considered at the taxation stage (as detailed in our response to question 2) on a case-by-case basis, and this is generally viewed as a useful protection.  

4.4
How long do the procedures take?  

This aspect is dealt with more fully in our response to questions 1-3 above.  Court costs as detailed in question 1 are settled on normal business terms.  However, the consideration of costs awards following a court determination can take a significant period of time (running to months) - see our response to question 2 in this regard.  

4.5
What proportion of cases is settled and how long do they take?

Figures on settlement rates are hard to source although it is currently understood that around 95% of cases settle prior to final court determination.  The Court of Session has confirmed that statistics in this regard are not easily available.  However, click here for data from 2001- June 07 on the following:

1. 
Number of ordinary actions registered

2.
Number of civil petitions registered

3.
Number of civil appeals/reclaiming motions

4.
Number of proofs, civil jury trials and judicial review hearings which proceeded

5.
Number of sitting days

The Report also contains statistics for the Sheriff Court on:

1.
Summary complaints registered

2.
Summary trials (evidence led)

3.
Indictments registered

4.
Jury trials (evidence led)

5.
Ordinary civil cases registered

6.
Ordinary proofs and debates (which proceeded)

7.
Summary causes and Small Claims (Registered)

8.
Summary cause and Small Claims Hearings (Evidence Led)

9.
Commissary inventories recorded 

10.
Sitting days

We have otherwise sourced data from the Court of Session on personal injury claims specifically, which is attached (Documents in Folder 36)

4.6
What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

See above.

4.7
What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

Appeal procedures in Scotland are limited to issues of law.  The appeal courts are bound by the findings of fact at first instance.  Click here and here for the relevant rules.

Figures on the percentages of cases appealed are not available, although we would refer you again to the data provided here , which provides as full a picture as we have been able to obtain.  Appeal costs are difficult to compare to first instance costs.  In our experience, the limited nature of the scope of appeal means that the costs can be far lower as the costs of investigating the matter are limited, witness costs are avoided and procedural steps are more limited meaning that both the costs of the lawyers involved and the court dues tend to be far less than at first instance.  

4.8
What reforms can be recommended?

The current work programme of the Scottish courts is noted in their annual reports, and also here  which records the (then Labour) Scottish Government’s agenda for reform.  Click here to see the current consultation/reform proposals under review at the present time.

In particular, reform is currently being considered in relation to the following:

· publicly funded legal assistance;

· the role of mediation and other forms of alternative dispute resolution;

· the rules relating to self-representation in the courts coupled with simplified procedures, self-help guidance and in-court advice; 

· alternative methods to resolving low value disputes; and

· separate Tables of Fees for the recovery of legal fees incurred in relation to commercial actions and personal injury claims in the Court of Session.

In the circumstance, reform is likely to take place in Scotland in the next year but it remains to be seen to what extent the current consultation/reform proposals under review become law.

Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

6. SME: small company claim for unpaid debt of €8,000.

7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

8. Injunction – consumer: against neighbour to stop noise.

9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

We are unable to provide detailed information in response to all of the above due to the limits of our firms’ experience (e.g. we do not practice many of the areas of law identified above, such as family law).

However, as regards the commercial procedures identified at items 7 and 9 above we can comment as follows:

· Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.
In the circumstances detailed above, it is likely that such a claim would be litigated in the Commercial Court of the Court of Session and that each party’s legal actual expenses, including those of the solicitors, counsel and experts involved (assuming a 4 week proof (trial) involving Junior and Senior Counsel and one expert for each party after one year of court procedure) can be estimated to be in the region of £230,000 to 280,000 (if not more).  Much will depend on the time taken to reach proof, the length of the proof and the number of expert witnesses involved.  

If the pursuer (claimant) wins then he will be likely be in a position to recover between 40 to 60% of his legal expenses from the defender (defendant) and vice versa if the defendant wins.

· Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.
In the circumstances detailed above, it is likely that such a claim would be litigated in the Commercial Court of the Court of Session and that each party’s legal actual expenses, including those of the solicitors, counsel and experts involved (assuming a 1.5 week proof (trial) on interdict (injunction) only and not a claim for damages in addition involving Junior and Senior Counsel and one expert for each party after one year of court procedure) can be estimated to be in the region of £80,000 to 120,000 (if not more).   Much will again depend on the time taken to reach proof, the length of the proof and the number of expert witnesses involved.  

If the pursuer (claimant) wins then he will be likely be in a position to recover between 40 to 60% of his legal expenses from the defender (defendant) and vice versa if the defendant wins.

INDEX OF ATTACHMENTS

1. Court of Session etc. Fees Order 1997

2. Sheriff Court Fees Order 1997

3. Rules of the Court of Session

4. Act of Sederunt (Fees of Witnesses and Shorthand Writers in the Sheriff Court) 1992

5. Act of Sederunt (Fees of Messengers-At-Arms) (No. 2 ) 2002

6. Act of Sederunt (Fees of Sheriff Officers) (No. 2) 2002

7. Act of Sederunt (Fees of Solicitors in the Sheriff Court) (Amendments and Further Provisions) 1993

8. Court of Session Practice Handbook, Section L, paragraphs 322 and 333

9. Act of Sederunt (Fees of Solicitors in Speculative Actions) 1992

10. Clark v Laddaws 1994 SLT 792

11. Webster v Simpson's Motors 1967 SLT 287

12. Court of Session Practice Handbook, Section L paragraph 314

13. Act of Sederunt (Sheriff Court Ordinary Cause Rules) 1993

14. Sheriff Court Practice Handbook, Paragraph 15.39

15. Shepherd v Elliot (1896) 23 R 695

16. CF Austin Taylor & Co v Borthwick 1990 SCLR 44 Sh Ct

Crombie v British Transport Commission 1961 SC 108

17. Neilson v Motion 1992 SLT 124

18. McIntosh v British Railways Board 1990 SLT 637

19. Henderson v Peebleshire County Council 1972 SC 195

20. Stuart v Scottish Rig Repairers 2006 GWD 5-93

21. Bankruptcy and Diligence etc. (Scotland) Act 2007

22. Act of Sederunt (Summary Cause Rules) 2002/132 

23. Litigants in Person (Costs and Expenses) Act 1975

24. The Legal Profession and Legal Aid (Scotland) Act 2007

25. The Legal Aid (Scotland) Act 1986

26. Act of Sederunt (Legal Aid Rules) (Children) 1987

27. Act of Sederunt (Civil Legal Aid Rules) 1987

28. Civil Legal Aid (Scotland) (Fees) Regulations 1989 

29. Advice and Assistance (Financial Limit) (Scotland) Regulations 1993

30. Advice and Assistance (Scotland) Regulations 1996

31. Legal Aid (Scotland) (Children) Regulations 1997 

32. Civil Legal Aid (Scotland) Regulations 2002 

33. The Civil Legal Aid (Scotland) Amendment Regulations 2005 

34. Advice and Assistance (Financial Conditions) (Scotland) Regulations 2007

35. Personal Injury statistics

(3570714.01)

1
(3570714.01)

28
(3570714.01)


[image: image1.emf][image: image2.emf]