FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS

Questions (a) and (b)

Question (a)

Background and historical context to the rules on funding and costs

With regard to ‘legal aid’, the Government provides funding through the Legal Aid and Advice Act (as mentioned in the response to question 3). The Act was introduced in 1995 to facilitate the provision of advice, assistance in drafting legal documents and representation in court. The Director of Legal Aid and his officers have the responsibility to carry out the purposes of the Act. Advocates and solicitors who offer their services to the scheme are put on various panels with specific purposes including the tasks “(a) to investigate, report and give an opinion upon applications for the grant of legal aid; (b) to act for persons receiving legal aid; and (c) to give legal advice under the provisions of this Act.” The volunteer advocates and solicitors are paid an honorarium for their work. In order to obtain legal aid, an applicant must be a Singapore citizen or a permanent resident and satisfy the means and merits tests. To fulfil the means test, the applicant must generally establish that his disposable income does not exceed $10,000 per annum and that his disposable capital is not in excess of $10,000. Successful applicants who are in a relatively more favourable financial position than other applicants may have to make a financial contribution to the Legal Aid Fund. As for the merits test, the applicant’s case (whatever his capacity in the proceedings) must be based on “reasonable grounds”. A legal aid certificate is issued if the applicant is successful.
Rules governing costs were introduced in 1878. Three provisions in the Civil Procedure Ordinance of that year purported to cover the general costs of litigation. The general principle that ‘costs … shall be in the discretion to court’, which has operated throughout the century in successive sets of rules, was originally formulated by section 463 of the Civil Procedure Ordinance. The concomitant principle that the successful party should recover his costs in the absence of factors militating against such an outcome was formulated as a rule later on. Section 464 of the Ordinance provided for the costs that could be recovered: ‘… the whole of the expenses necessarily incurred by either party on account of the suit, and in enforcing the decree made therein’. The third and final provision, section 465, concerned security for costs. In subsequent procedural regimes, these areas proliferated into precise and detailed rules and sub-rules so as to establish a comprehensive code of costs. Recoverable costs and the amounts and fees involved were eventually declared in the rules and appendices. 

The system of costs was re-organised under the RSC, 1970 in the form of a new Order 59, one of the most complex of Orders at the time. It caused confusion and gave rise to a considerable amount of litigation. The Order was revamped in 1991 to clarify the purport of the existing rules, to offer simpler and more equitable processes, to remedy certain rules which were inappropriately restrictive, and to require higher standards of conduct from the parties and their lawyers. Further reforms were introduced over the years.
Question (b)

Critical review of position

With regard to funding, legal services can reach a level of expense which many people who do not qualify for legal aid under the Legal Aid and Advice Act may not be able to afford. Since 2007, the position has been ameliorated by the Law Society’s pro bono office, which has instituted a number of initiatives to assist the public in securing free legal representation. For example, lawyers are invited to pledge 25 hours a year towards pro bono work. There are various pro bono programmes involving groups such as “project law help” and community legal clinics.
The various processes for settlement provided by the Rules of Court and practice directions have had an important role in limiting costs. These include: pre-action protocols in respect of motor accident claims (where no injury has been sustained) and medical negligence claims; the ‘offer to settle’ procedure which is often engaged because of its informality and simplicity; court dispute resolution, and the pre-trial conference (a mechanism through which the court may meet the parties at any point in time before trial to resolve or limit disputed issues and to give directions to expedite the litigation). The Rules of Court have undergone a series of amendments to limit the costs in proceedings, discourage unjustified litigation and penalise conduct which unnecessarily escalates costs. The courts have emphasized (through case management and otherwise) the importance of controlling the costs of litigation and the ethical imperative of not litigating without justification. Case management has a particularly important role in Singapore. In the Subordinate Courts (which hear the majority of cases), cases are monitored as soon as they are filed and subjected to differentiated management and tracking. Parties are given opportunities throughout the interlocutory phase of proceedings to resolve their claim amicably through mediation, settlement conferences and other processes. A number of innovative measures have also been introduced in the technological sphere. For example, the Electronic Filing System and Justice-on-Line have contributed significantly to the expedition of proceedings and the reduction of costs. 
Of course, the way is open for further improvement of the Rules of Court. For example, the principle of proportionality of costs is not established by the rules as a factor to be taken into account for the purpose of taxation of costs. This was highlighted by the High Court in the very recent case of VV & Anor v VW [2008] SGHC 11, at [28]. Another example is the pleading process, which is often prolonged as a result of amendments and applications for ‘further and better particulars’. Even then, in some cases issues may have to be delineated as late as the trial. A tightening up of this area would expedite proceedings and lessen the parties’ expenditure.  
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