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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

Answers for Switzerland
QUESTION 1: What are the costs incurred in civil litigation?  

What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

1.1 Court charges
Court Charges in Cantonal proceedings (Canton of Zurich)
In Switzerland, the lower courts are cantonal courts. The court fees for cantonal proceedings are established by the cantons. We will present here the court fees as applicable in the Canton of Zurich. 

The court fees for proceedings in the Canton of Zurich are set forth in § 64 of the Zurich Civil Procedure Code (ZH CPC; Zivilprozessordnung; Exhibit 1), § 202 of the Court Organization Code (Gerichtsverfassungsgesetz; Exhibit 2) and the Ordinance of the Zurich Supreme Court on Court Fees (Ordinance; Verordnung des Obergerichts über die Gerichtsgebühren; Exhibit 3). The court fees depend on the amount at stake, but are generally moderate. The system in the Canton of Zurich was revised as of January 1, 2008 when a general court fee was introduced, abolishing additional fees for service of process etc. 

According to §4 para. 1 of the Ordinance, the base fee in the Canton of Zurich is as follows:

Amount at stake
Court Fee

up to CHF 1'000
25% of the amount at stake, but at least CHF 150

above CHF 1'000
CHF 
250 
plus 20 % of the amount at stake above CHF 1'000 

above CHF 5'000
CHF 
1'050 
plus 14 % of the amount at stake above CHF 5'000 

above CHF 20'000
CHF 
3'150 
plus 8 % of the amount at stake above CHF 20'000 

above CHF 80'000
CHF 
7'950 
plus 4 % of the amount at stake above CHF 80'000 

above CHF 300'000
CHF 
16'750 
plus 2 % of the amount at stake above CHF 300'000 

above CHF 1 Mio.
CHF 
30'750 
plus 1 % of the amount at stake above CHF 1 Mio. 

above CHF 10 Mio.

CHF 120'750
plus 0.5% of the amount at stake above CHF 10 Mio

In case there is an issue with no monetary value at stake, the fee is generally between CHF 300 and 13'000 (§ 4 para. 3 of the Ordinance).
This fee can be increased or reduced by one third, depending on the matter at stake (§ 4 para. 2 of the Ordinance). 
The court may for example raise its fees if a case is especially difficult and time-consuming, it might reduce the fees if a claim is withdrawn at an early stage or if the case involves periodically owed amounts. Reduced fees may apply in certain family and lease matters as well as in summary proceedings (§ 7 of the Ordinance).
In extremely work-intensive cases, the court fee calculated so far may be increased up to the double amount (§ 9 of the Ordinance).

On a cantonal level, there is no general requirement for posting security for costs of the court and/or the opposing party. Whether and in which cases security has to be furnished by the claimant for such costs depends on the regulations of each canton. 

According to § 73 ZH CPC, in particular, claimant has to furnish security for the costs of the court and for party compensation if claimant: 

· is neither domiciled in Switzerland nor in a country which is party to the Hague Convention on Civil Procedure or to any other treaty with Switzerland which requires that its residents are treated in the same way as residents of Switzerland (e.g. Art. 45 LugC); or

· is in liquidation; seems to be illiquid or was in bankruptcy / debt-restructuring proceedings at any time during the last five years.

In case of claim against a person with residence abroad, the claimant may be required to furnish security for the costs of the court (but not for party compensation).
While the amount to be secured is a good indication of the court costs (and party compensation where applicable), the court may later increase the security and is also free to set the court costs higher than the posted security. 
As a general rule, the court fees must be borne by the losing party. If neither party fully succeeds, the fees will be allocated between the parties according to the percentage of their winning and losing.
Federal law requires that proceedings are free of court fees in case of (i) claims involving employment law if not more than CHF 30'000 are at stake (Art. 343 of the Swiss Code of Obligations, CO, Exhibit 4) and (ii) claims regarding social security issues (without limitation). Further, in case of litigation involving the rent of housing or business premises, there is a special conciliation procedure required before a claim can be raised; this so-called "Schlichtungsverfahren" is free of court costs and there is no party compensation (Art. 274d CO).

Court Charges in the Federal Supreme Court
The fees for federal proceedings are set forth in Article 65 of the Federal Supreme Court Act (BGG, Bundesgerichtsgesetz; Exhibit 5) and a separate fee schedule, the Tariff for Court Fees in Proceedings before the Federal Supreme Court (Tarif für die Gerichtsgebühren im Verfahren vor dem Bundesgericht, Exhibit 6). 
According to Article 1 of the Tariff for Court Fees, the fees are generally as follows:

Amount at stake
Court Fee

CHF 0– 10'000 
CHF 200 – 5'000
CHF 10'000– 20'000 
CHF 500 – 5'000
CHF 20'000– 50'000 
CHF 1'000 – 5'000
CHF 50'000– 100'000 
CHF 1 500 – 5'000
CHF 100'000– 200'000 
CHF 2'000 – 8'000
CHF 200'000– 500'000 
CHF 3'000 – 12'000
CHF 500'000– 1'000'000 
CHF 5'000 – 20'000
CHF 1'000'000– 5'000'000 
CHF 7'000 – 40'000
CHF 5'000'000– 10'000'000 
CHF 10'000 – 60'000
over CHF 10'000'000 
CHF 20'000 – 100'000
In case of matters without a monetary value, the court fee is between CHF 200 and 5'000 (Article 2 of the Tariff for Court Fees).
This fee includes service to the parties. 

Before the Swiss Federal Supreme, any claimant has to post a security in the amount of the expected court costs (Art. 62 BGG). However, for special reasons, the Swiss Federal Supreme Court may waive the right to ask for a security. 
As a general rule, the court fees must be borne by the losing party. If neither party fully succeeds, the fees will be allocated between the parties according to the percentage of their winning and losing.
1.2 Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).

There is no VAT added to the court fees. Additional fees for bailiff or service of process do not exist any more in proceedings before the courts of the Canton of Zurich as well as the Federal Supreme Court. 

As to the enforcement of a judgment, there is no fee for the confirmation of the court that the decision has become final and enforceable. A final court decision of a Swiss court is enforceable in whole Switzerland.
As to the enforcement proceedings, for non-monetary judgments the relevant cantonal civil procedure code applies for the enforcement procedure and for the applicable sanctions if the debtor refuses to perform. According to §§ 300 ZH CPC the enforcement of a final decision is adjudicated by the Single Judge at the District Court in summary proceedings (Befehlsverfahren). For costs and compensation, the general rules apply. 
Enforcement proceedings for non-monetary judgements can sometimes be avoided by adding requests securing the enforcement already in the ordinary proceedings. For example, if a party should perform a certain action, the court will - on request - not only issue an order stating that there is the obligation to perform, but such obligation will reinforced by a warning that a sanction will be imposed if the award is ignored.

If a creditor has a monetary decision, the enforcement is based on the federal rules of the Debt Enforcement and Bankruptcy Law (DEBL, Exhibit 7). The creditor starts enforcement proceedings with an application to the debt enforcement office, which will issue the summons to pay and serve it on the debtor. In case of an objection the creditor may request its setting aside in definitive summary proceedings. 
All costs of the enforcement proceedings must be advanced by the creditor but are to be reimbursed by the debtor if the creditor's application is successful (Art. 68 DEBL). The costs as well as party compensation are low; they are provided for in the Federal Tariff to the Debt Enforcement and Bankruptcy Code (DEBL Tariff, Gebührentarif SchKG, Exhibit 8).
The costs for a summons to pay are as follows (Art. 16 of the DEBL Tariff):

Amount at stake
Fee for the summons to pay
CHF 0– 100 
CHF 17
CHF 100– 500 
CHF 30
CHF 500– 1'000 
CHF 50
 
CHF 1'000– 10'000 
CHF 70
 
CHF 10'000– 100'000 
CHF 100
CHF 100'000– 1'000'000 
CHF 200
over CHF 1'000'000 
CHF 410

There is no party compensation for a summons to pay.
The costs for setting aside of an objection in definitive summary proceedings are low too (Art. 48 of the DEBL Tariff):
Amount at stake
Court Fee
CHF 0– 1'000 
CHF 40–150
CHF 1'000– 10'000 
CHF 50 – 300
CHF 10'000– 100'000 
CHF 60 – 500
CHF 100'000– 1'000'000 
CHF 10 – 1'000
over CHF 1'000'000 
CHF 120 – 2'000

There is also a modest compensation for attorney's fees. In general, a court in the Canton of Zurich will award between 1/5 and 2/3 of the normal tariff (Anwaltsgebührenverordnung) as shown below.
It is possible to avoid definitive summary proceedings by serving the debtor with a summons to pay before starting the ordinary proceedings. If an objection is made, the request to set the objection aside can be included as additional request in the ordinary claim.
1.3 Lawyers’ fees.  
Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.
As a general rule, the fee of a Swiss lawyer's is neither fixed by law nor by a code of practice and is therefore subject to the laws of the market. Hence, a lawyer will be paid according to the agreement has concluded with his client.

However, in matters involving litigation, Swiss lawyers are not allowed to agree on fees which do not cover their own costs. Hence, a success fee is only acceptable if (i) a relatively low (hourly) fee is agreed upon, and (ii) on top of that, a certain success fee shall be payable in case of success (in the range of 10-20% of the amount at stake). 

Agreements on (limited) success fees are rare in Switzerland. Rather, in most matters involving litigation, attorneys base their fees for services rendered on hourly rates. Expenditures of the attorney such as cost for telecommunications, translation services, travel costs, etc. are usually reimbursable separately. Sometimes, the parties agree upon a cap on costs. The hourly rates vary - depending on the level of seniority, the difficulty of the case and the area of specialisation of an attorney. The fees of major commercial law firms in Zurich are within a range from approximately CHF 350 to CHF 600. 
Due to a well-functioning social system, pro bono work has no major tradition in Switzerland. Hence, Swiss commercial law firms are rarely involved in pro bono work. For legal aid, see question 3.2.
Cost shifting: The general rule of Swiss civil procedure law that the losing party has to pay the winning party's costs applies also with regard to the attorney's fees. 
The Federal Supreme Court and each canton has its own fee schedule that sets forth what amount the losing party has to pay to the winning party for the latter's attorney's costs. In most cantons as well as in federal proceedings, such compensation awarded by the court to the winning party is based on a tariff and is not equal to the actual costs (the fees agreed upon between the winning party and its lawyer). The attorney's fees awarded by the courts of the Canton of Zurich and the Federal Supreme Court based on the applicable fee schedule do in most cases not cover the actual costs - as the schedules foresee relatively modest compensations based on the amount of money in dispute:
In the Canton of Zurich, the compensation is based on § 68 of the Zurich Civil Procedure Code and § 48 of the Lawyers Act (Anwaltsgesetz, Exhibit 9) in connection with the Tariff for Lawyers' Fees (Anwaltsgebührenverordnung; Exhibit 10). The base fee in the Canton of Zurich is (§ 3 para. 1 of the Tariff for Lawyers' Fees):

Amount at stake
Party compensation
up to CHF 5'000
25% of the amount at stake, but at least CHF 100

above CHF 5'000
CHF 
1'250
plus 23 % of the amount at stake above CHF 5'000 

above CHF 10'000
CHF 
2'400
plus 15 % of the amount at stake above CHF 10'000 

above CHF 20'000
CHF 
3'900
plus 11 % of the amount at stake above CHF 20'000 

above CHF 40'000
CHF 
6'100
plus 9 % of the amount at stake above CHF 40'000 

above CHF 80'000
CHF 
9'700
plus 6 % of the amount at stake above CHF 80'000 

above CHF 160'000
CHF 
14'500
plus 3.5 % of the amount at stake above CHF 180'000 

above CHF 300'000
CHF 
19'400
plus 2 % of the amount at stake above CHF 300'000 

above CHF 600'000
CHF 
25'400
plus 1.5 % of the amount at stake above CHF 600'000 

above CHF  1 Mio.
CHF 
31'400
plus 1 % of the amount at stake above CHF 1 Mio. 

above CHF  4 Mio.
CHF 
61'400
plus 0.75 % of the amount at stake above CHF 4 Mio. 

above CHF 10 Mio.
CHF 106'400 plus 0.5% of the amount at stake above CHF 10 Mio

In case there is an issue with no monetary value at stake, the fee is generally between CHF 1'400 and 16'000.
Departing from such numbers, the Zurich courts can adjust the amount taking into 
account various factors such as the difficulty of the case, the number of briefs and hearings and the amount of documents processed. Only in relatively simple cases with a high amount at stake, the compensation awarded by the court will meet or even exceed the actual costs. In more detail:

The base fee can be increased or reduced by one third, depending on the matter at stake (e.g. the court will raise the fee if a case is difficult and time-consuming; § 3 para. 2 of the Tariff for Lawyers' Fees). Reduced fees apply in certain family matters as well as in summary and appellate proceedings (§ 4 and 7 of the Tariff for Lawyers' Fees).
The base fee covers the endeavours for the statement of claim and the statement of defense respectively, whether made in briefs or stated at a hearing. There are one or more supplements for additional briefs or hearings as well as for briefs in evidentiary proceedings. There can also be an additional compensation in extraordinary complex and time-consuming proceedings or in cases where foreign law applies. For each reason allowing an increase of the compensation, the extra fee should not exceed 50% of the base fee; in case there is more than one reason allowing the increase of the base fee, the total fee shall not exceed twice the base fee (§ 6 of the Tariff for Lawyers' Fees). 
Example: In a very complex and time-consuming case with 10 Mio. at stake, where two additional briefs and extensive submissions for the evidentiary proceedings are filed, the maximum compensation to be awarded by the Zurich Cantonal Court is CHF 283'734 (base fee of CHF 106'400 plus 1/3 = CHF 141'867 (§ 3 para. 2); CHF 141'867 x 2 (§ 6) = CHF 283'734).
As to the Federal Supreme Court, compensation for the winning party's attorney's fees is set forth in Article 68 of the Federal Supreme Court Act which refers to the fee schedule (Reglement über die Parteientschädigung und die Entschädi​gung für die amtliche Vertretung im Verfahren vor dem Bundesgericht; Exhibit 11). In case of an appeal to the Federal Supreme Court, the following compensation schedule applies (Art. 4 of the Fee Schedule for Lawyers' Fees of the Federal Supreme Court):
Amount at stake
Court Fee
CHF 0– 20'000 
CHF 600 – 4'000
CHF 20'000– 50'000 
CHF 1'500 – 6'000
CHF 50'000– 100'000 
CHF 3'000 – 10'000
CHF 100'000– 500'000 
CHF 5'000 – 15'000
CHF 500'000– 1'000'000 
CHF 7'000 – 22'000
CHF 1'000'000– 2'000'000 
CHF 8'000 – 30'000
CHF 2'000'000– 5'000'000 
CHF 12'000 – 50'000
over CHF 5'000'000 
CHF 20'000 – 1%

In case there is an issue with no monetary value at stake, the fee is generally between CHF 600 and 18'000.
Within the range given, the Federal Supreme Court can vary the amount depending on the work necessary, taking into account various factors such as the difficulty of the case, the number of briefs and hearings and the amount of documents processed. The court might also take into account if a complaint is withdrawn or the parties settled the case. In extraordinary complex cases with substantial work involved, the Federal Supreme Court may go beyond the schedule (Art. 3 and 8 of the Fee Schedule for Lawyers' Fees of the Federal Supreme Court).

As to the parties' own endeavours, a party can seek compensation for its actual and necessary costs (e.g. travelling cost for a hearing). Apart from that, there will be only a very small (if at all) compensation where a party represents itself. In particular, compensation for a party's own endeavours is awarded (whether such party is represented or not) only under exceptional circumstances e.g. if a party can prove that it incurred a loss because it could not accept certain other assignments due to the necessity to deal with the litigation (or that it had to hire an additional person to cope with the work).

As to the compensation for lawyers' fees, the courts have no uniform practice for the VAT. Some courts declare that VAT is included in their court fee. Other courts are willing to add VAT, some of them only if this expressly requested and the party can show that VAT will be deducted from the compensation awarded to it.

1.4 A witness of fact
For cantonal proceedings, the compensation for both witnesses and expert witnesses are established by the cantons. There is no (expert) witness examination in appellate proceedings before the Federal Supreme Court.
According to § 3 of the Ordinance on Compensation of the Canton of Zurich (Ent​schädigungsverordnung der obersten Gerichte; Exhibit 12), the allowance for witnesses ranges from CHF 20 and CHF 100 depending on the expenditure of time. However, if a witness is able to provide sufficient evidence for suffered loss of income, the allowance ranges from CHF 25 to CHF 150 per hour. In addition, witnesses are reimbursed for inevitable cash expenditure such as travel and accommodation expenses.
The remuneration is fixed by the competent court or judge respectively and paid by the court cashier (§ 11 of the Ordinance on Compensation). The party drawing on the witness is usually required to pay security for the expenses of its witness. At the end of the proceedings the losing party will have to reimburse the costs for witnesses (§ 201 ZH CPC).
1.5 An expert
Expert witnesses are reimbursed depending on time and effort (§ 9 of the Ordinance on Compensation). The rate depends on the required expert knowledge and the difficulty of the service rendered. Experts are usually paid in accordance with their invoice, unless the expert report does not fulfil the requirements and/or the rate is not in line with normal rates of the respective profession.
Again, the remuneration is fixed by the competent court or judge respectively and paid by the court cashier (§ 11 of the Ordinance on Compensation). The party drawing on the expert witness is usually required to pay security for the expenses of the expert witness. At the end of the proceedings the losing party will have to reimburse the costs for expert witnesses (§ 201 ZH CPC).
1.6 Any other costs
Under certain conditions, before starting ordinary proceedings, the claimant must file an application to and/or seek a hearing before the Justice of the Peace. Costs of such additional step are low. In general, there is no party compensation of proceedings are settled already at this stage. Even more, a party is generally required to appear in person and can not be represented.
To the extent proceedings before the Justice of Peace are necessary in the Canton of Zurich, the fee is as follows (§ 3 of Ordinance of the Zurich Supreme Court on Court Fees):

Amount at stake
Fee of the Justice of the Peace

up to CHF 1'000
CHF 65-250

up to CHF 10'000
CHF 250-420
up to CHF 100'000
CHF 420-615 

above CHF 100'000
CHF 615-1'240

In case of matters without a monetary value the fee of the Justice of the Peace is between CHF 100 and 850.
1.7 What other factors constitute a "price" for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?  How long do (different types of) cases usually take?

In general, the "price" for bringing a claim (e.g. unpredictability of the outcome) is similar than in other countries.

The length a proceedings depends on the courts involved. As a general indication, a first instance proceedings before the Zurich Commercial Court takes often 1.5 to 2 years if no evidentiary proceedings are necessary and 2-3 years in case there are evidentiary proceedings. In complex cases, the duration can be longer. For further details, reference is made to question 4.4.
QUESTION 2:  Who bears the costs?  

As to the questions "How are the costs ultimately divided between the parties and/or others (the state etc)?" and "Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?", reference is made to the answers given already under question 1 hereinabove. 
The information about the size of risk of fees for which the defendant might have to pay can be retrieved from the fee schedules mentioned in question 1. While no exact estimation is possible, the defendant can at least assess the range of the court fees and party compensation. 

Whether there is an advance payment required by the court or not, the exact amount of court fees and of compensation for attorney's fees is only known when awarded by the court. Generally, both courts fees and compensation for attorney's fees are determined in the final award. However, depending on the situation, also an interim award may require the payment of court fees and compensation in (e.g. in case of an interim award affirming the jurisdiction of the court which had been disputed by respondent).
As to the time when the payment must be made, advance payments are generally due within a fixed time frame indicated by the court in its applicable order. If the payment is not made within such deadline, the court will not address the case or not perform the evidentiary proceedings.
Where court fees and party compensation had not to be advanced by claimant (or are payable by the defendant), these amounts become immediately due when awarded by the court. However, where a party decides to take a legal remedy against a decision, the court fees and party compensation awarded in such decision must not (yet) be paid in case the legal remedy has suspensive effect. 

QUESTION 3:  What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1
Personal funds
Permitted; no limit.

3.2
Legal aid
According to § 84-86 ZH CPC, a natural person may file a request to be exempted from the obligation to pay court fees and cash advances if (i) the position of party is not obviously without merits, and (ii) the party does not have sufficient means to pay for the court fees besides his personal upkeep and upkeep of his family. 
Under the same conditions and subject to proceedings where legal representation is necessary, a natural person may also seek for free legal representation (§ 87 et seq. ZH CPC). If the case is won, the party compensation is awarded to the attorney of the party entitled to free legal representation. If the case is lost, such attorney will be paid by the state; however, free legal representation does not exempt the party from paying the party compensation to the other party in case of losing the case.

There is no legal aid for companies.

3.3
Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies
Legal Expenses Insurance (before-the-event) is permitted and available for both individuals and companies. The law does not limit the funding from Legal Expenses Insurance. There are various insurance agreements possible; the maximum amount covered by the insurance as well as which type of cases are insured depends on the individual agreement.

3.4
After-the-event (ATE) insurance
While there is no law which would prohibit after-the-event insurance, for the time being, this kind of insurance is not available in Switzerland.
3.5
Loans or grants from banks, trade associations, etc.

Banks do not specifically offer loans for legal proceedings; a loan might be obtained under the general conditions applicable by banks for (unsecured) loans. 

Depending on the by-laws of the applicable association, grants or - more often - (automatic) legal expenses insurance is available for members to trade-association, trade unions, landlord associations, tenants union etc.
3.6
Funding from a lawyer or other third party investor.

Funding by the lawyer is not permitted since this would be a circumvention of the prohibition to agree on a contingency fee. The professional rules for lawyers in Switzerland prohibit the so-called pactum de quota litis, which is an agreement between the lawyer and the client, by virtue of which the client undertakes to pay the lawyer a share of the proceeds of the case in litigation. Similarly, lawyers in Switzerland may not enter into agreements by which they waive their fees if they lose a case.

As mentioned above, a Swiss lawyer may agree on a relatively low fee covering its costs, and, in addition, a bonus payable if certain goals are met (cf. Question 1.3 above). 
With regard to third parties, (full) funding is allowed in Switzerland. While non-existent until a few years ago and still rather rare, there are few professional players fully funding an increasing number of litigation and arbitration cases. On of the major players is the Allianz Insurance. In general, the party and its funding third party agree on a contingency fee (in the range of 20-30%) with no cost if the case is lost. 
In general, funding is only available for lawsuits with sufficient monetary amount at stake. In addition, there will be an evaluation process in which the third party providing the funds will assess the chances of the case. 

QUESTION 4: Further issues

4.1
How predictable are the amounts involved?

As shown in Question 1, there are boundaries for both court fees and compen​sation for the winning party's attorney's fees, but the range between the lower and upper limit is often rather substantial (with the aim to allow the court to take into account the particularities of the case).
However, depending on the fee arrangement, the least predictable factor is often the party's own attorney fees. Most attorneys in Switzerland charge their work on the basis of hours spent, and the amount of work is often very difficult to predict at the beginning of litigation. Lawyers tend to be very reluctant to make precise estimations and rarely ready to agree on fixed fee. This is because all of them have seen cases which caused much more work and cost than originally anticipated. For example, the amount of work very much depends on the behaviour of the other a party. An opponent raising whatever arguments he can think of and using all legal remedies he can find causes much more work than what might have been estimated before starting the proceedings. Another factor for an incorrect estimation can be a client himself which did not provide all details of the case at the very beginning, such issues then being revealed and raised only by the opposing party during the procedure. In addition, experience shows that clients have very different approaches - while one client does hardly intervene during the procedure, other clients want very much to influence the procedure and provide long comments and additional input when receiving drafts of briefs. While this improves the quality, it is also a cost driver.
4.2 
What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

There are no instruments such as cost capping or costs protection orders in Switzerland. 

Rather, with regard to the proceedings, there are not too many options to trim down the costs. Even though, the following measures may help to reduce the costs: 
-
In the Canton of Zurich, where a party filing a claim can do so either with the Commercial Court or the District Court, a claim before the Commercial Court is generally less expensive since (i) in most cases, after the first round of briefs, there is a hearing with a settlement effort undertaken by the court, and at such hearing, 60-80% of all cases are settled, and (ii) there is no appeal to the Supreme Court of the Canton of Zurich available against the judgment of the Commercial Court which reduces the potential costs of appellate proceedings. 
-
Where it can not be excluded that the defendant will comply only once enforcement proceedings are started, in case of a monetary claim, such party should be served with the summons to pay before starting litigation. This allows that the request to set aside defendant's objection against such summons to pay is filed together with the main claim and is decided already in the judgement on the merits. Otherwise, separate enforcement proceedings are necessary after a judgment is obtained. Reference is made to Question 1.2.
-
Further, a party may try to negotiate a lower fee with its own lawyer (e.g. reduced hourly fee). 

4.3
How proportionate are the sums involved?

As can be derived from the numbers provided above, the amounts payable under the fee schedules for both court costs and lawyers' fees stand in relation to the amount at stake - but they are not strictly proportionate. Rather, in case of a very low amount at stake, the fees are comparatively high. The more elevated the amount at stake is, the lower becomes the percentage of the fees. For example, while the base court fee as well as the base fee for the compensation of the lawyer is 25% when an amount of CHF 1'000 is at stake, the fee on both court fees and party compensation is down to 0.5% beyond CHF 10 Mio at stake.
4.4
How long do the procedures take? 
There are substantial differences between courts and even within courts with regard to the duration of court proceedings. Therefore, the following information can be only a rough indication:

In the Canton of Zurich, full-fledged first instance proceedings with evidentiary proceedings will take two to three years. In very complex cases with procedural issues to be resolved (such as disputed jurisdiction) and extensive evidentiary proceedings necessary, the duration can be longer. 
In contrast, where a case is filed with the Zurich Commercial Court and a settlement can be reached in the hearing taking place after the first round of briefs, duration is one year or even less.
Full appellate proceedings with the Zurich Supreme Court (after a first instance decision by the district court) may need additional one to one and half year. The duration of nullity appeal proceedings with the Zurich Court of Cassation is in the range of one year. And an appeal to the Swiss Federal Supreme Court may take about one year too.

4.5
What proportion of cases is settled and how long do they take?

The proportion of cases settled is remarkably high in the Canton of Zurich. The Zurich Courts are very inclined to further settlements in order to reduce their workload.
In most civil proceedings, after the first round of briefs, the judge responsible for the case calls for a hearing where he presents his preliminary assessment of the outcome and proposes a settlement. In cases pending before the Zurich Commercial Court, the amount of cases settled at this stage amounts to 60-80% of all claims filed. In district court proceedings, the percentage of cases settled is probably somewhat lower.

4.6
What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.
The available data with regard to cases settled is mostly provided on a cantonal level. The following data is retrieved from the official report of the Higher Court of the Canton Zurich for the year 2008:
[I was advised by the Supreme Court of the Canton of Zurich that the report for 2008 is now available and I will receive a copy in the next few days. I will then amend this subchapter.]
4.7
What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  

In the Canton of Zurich, an appeal (§§ 259 et seq. ZH CPC) may be brought against decisions of the district courts, employment courts, landlord and tenant courts and Single Judges if at least CHF 8'000 is at stake or if the amount in dispute cannot be estimated. The defendant will have the opportunity to file a cross appeal. No appeal is available if:

- 
the lower decision is not a judgment on the merits or is based on settlement, acceptance of an action or withdrawal of a claim; 

- 
the case was adjudicated by a Single Judge in summary proceedings; or

-
a judgment is attacked only on the award of the costs and attorney's fees.
New allegations and new evidence may only be submitted under the rules set forth in § 115 ZH CPC. Such provision allows the following pleas to be made at a later point in time:
-
requests which were occasioned only during the course of the proceedings;

-
assertions, objections and exceptions which can be immediately proved from the documents on file or from newly submitted documents;

-
facts which a party attests it was unable to timely present, despite reasonable effort;

-
facts which the court must consider ex officio; and

-
assertions and objections made by a party in connection with the judge's duty to seek clarification in case a party's statement is unclear, incomplete or vague. 
In the Canton of Zurich, a recourse (§§ 271 et. seq. ZH CPC) is available against all lower court decisions which cannot be appealed, if the amount in dispute is at least CHF 8'000 or cannot be estimated. If such an amount is in dispute and a case is conducted in ordinary proceedings, § 271 ZH CPC also provides for a recourse against court orders dismissing the defense of lack of jurisdiction, refusing legal aid, staying proceedings, requesting securities from a party or ordering provisional measures.
A nullity appeal (§§ 281 et. seq. ZH CPC) is possible in the Canton of Zurich where a whole decision or at least the ground for the appeal is neither subject to recourse nor to cantonal or Federal appeal. Unless a Federal appeal is available, a nullity appeal may also be brought against a decision of the Zurich Supreme Court issued in appellate or recourse proceedings.
The grounds for a nullity appeal are restricted to the following reasons (§ 281 ZH CPC): 
-
breach of an essential procedural rule; 
-
erroneous or arbitrary assumption of facts; and 
-
violation of clear substantive law.
With the Swiss Federal Supreme Court, an appeal can be brought against the decision of a superior cantonal court against which no cantonal legal remedy is left (Art. 72 et. seq. BGG). An appeal is available if at least CHF 30'000 or non-pecuniary rights are in dispute. In employment and lease matters, the limit is only CHF 15'000. Even if the limit is not reached, the appeal is still admissible if the dispute raises a 
legal question of fundamental importance. This concept includes legal issues never addressed before by the Federal Supreme Court or cases where the cantonal court deviated from prevailing case law. 
Interim judgments of the cantonal courts may only be appealed under narrowly defined circumstances. 
The grounds for the Federal appeal in civil matters are restricted to (Art. 95 - 97 BGG):

-
breach or non-application of Federal and cantonal constitutional law, of Federal law, of international treaties and inter-cantonal conventions;

-
obviously inaccurate establishment or incorrect legal interpretation of a fact; 

-
failure to apply such foreign law as required by the Federal Code on Private International Law; in non-pecuniary cases: the improper application of foreign law. 
The Subsidiary Constitutional Complaint is available against decisions of the superior cantonal authorities which cannot be challenged with the above-mentioned Federal appeal (Art. 113 BGG). Accordingly, the subsidiary constitutional complaint is generally available in pecuniary matters if the amount at stake is below CHF 30'000. However, in case the appellant wished to argue that the dispute raises a legal question of fundamental importance, and for this reason, the appeal in civil matters is possible even if the amount in dispute is below CHF 30'000, it will be necessary to lodge both

-
the appeal in civil matters where the appellant demonstrates that the case raises a fundamental legal question, and

-
the subsidiary constitutional complaint - in case the Federal Supreme Court denies the existence of a fundamental question.

The grounds for a subsidiary constitutional complaint are limited to breaches of rights guaranteed by the Swiss constitution or cantonal constitutions (Art. 116 BGG). 
What percentage of cases is appealed?  
[I was advised by the Supreme Court of the Canton of Zurich that the most recent report for 2008 is now available and I will receive a copy in the next few days. I will then add this information.]
How do the costs of an appeal compare to first instance?

Canton of Zurich: 
In cantonal appeal proceedings, the court fees are calculated based on the same schedule as the first instance proceedings (§ 13 of the Ordinance). 
In contrast, while the same principles apply for the lawyers' fee, the base fee in appellate proceedings is generally 1/3 to 2/3 lower than the base fee applicable for first instance proceedings (§ 12 of the Zurich Tariff for Lawyers' Fees). This reduction may not apply where a party brings substantial new allegations and new evidence under the rules set forth in § 115 ZH CPC.

4.8
What reforms can be recommended?

The most important deficiency in Swiss civil procedure law is not limited to costs, but a general one. It is the fact that up to now, there are still 26 different civil procedure codes with similar, but not identical rules. This deficiency will be remedied in 2011 when the uniform Swiss Civil Procedure Code is expected to enter into force and to replace the cantonal civil procedure codes. 

Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not 
delivered.

In the Canton of Zurich, the Justice of the Peace acts as "Judge" in cases where less than CHF 500 (about EUR 330) are at stake (§ 6 of the Zurich Court Organization Code). In general, a party may not be represented before the Justice of the Peace so that there is no party compensation.
With amount of EUR 200 at stake, the fee of the Justice of the Peace is between CHF 65– 250. The fee must be borne by the losing party.

2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

There are special provisions applicable for divorce cases in the Canton of Zurich. §§ 4 and 5 of the Ordinance and §§ 3 and 4 of the Zurich Tariff for Lawyers' Fees provide that generally, (i) the court fee should be between CHF 300 and CHF 13'000 and (ii) the base fee for the party compensation between CHF 1'400 and CHF 16'000 (taking into account the interest of the parties, the complexity and the amount of time necessary). However, if monetary issues at stake in a divorce cause substantial work for the court, the court may increase the fee based on the ordinary tariff.

In the present situation where the financial situation is not complex, the court fee can be expected to be maximally CHF 13'000 - unless the case turns out to be extremely work-intensive (e.g. because of an extensive fight regarding the children) where the court fee may be increased up to the double amount (§ 9 of the Ordinance).

If the base fee for party compensation is between CHF 1'400 and CHF 16'000, in a case which goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 2'800 and CHF 32'000. 

Considering, the salary and the house, a court would probably not award only a court fee of CHF 300 or a party compensation of CHF 2'800. It would probably be more realistic to expect a court fee in the range of CHF 5'000 to CHF 10'000 and a party compensation in the range of CHF 10'000 to CHF 20'000. 

As always, the court fee and the party compensation are to be borne by the losing party. In addition, each party will have to pay its own lawyer. It was shown above that Swiss lawyers usually work on an hourly fee basis. The winning party will have part of the fees of its own lawyer covered by the party compensation payable by the loosing party.
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

EUR 6'000 equals about CHF 10'000.

Court fee: 

With CHF 10'000 at stake, the base court fee is CHF 1'165 - CHF 2'335 (§ 4 of the Ordinance). 
As mentioned above, in cases causing an extraordinary amount of work, the maximum amount can be increased up to the double amount (§ 9 of the Ordinance); this provision will not be mentioned any more in the further examples.

Party compensation:

According to § 3 of the Zurich Tariff for Lawyers' Fees, the base fee is CHF 1'600 to CHF 3'200. Where a case goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 3'200 and CHF 6'400.

As always, the fee and the compensation are to be borne by the losing party. In addition, each party will have to pay its own lawyer which will usually work on an hourly fee basis. The winning party will have part of its own fees covered by the party compensation payable by the loosing party. This remark applies also for the further examples.
4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

In Switzerland, the maximum compensation for wrongful loss of employment is six month salary, i.e. EUR 25'000 in the present case.

EUR 25'000 equals to about CHF 40'000 and is thus more than the limit of CHF 30'000 - if the amount at stake had been below CHF 30'000, there would have been no court fee, Art. 343 CO.

Court fee: The base fee is between CHF 3'165 and CHF 6'333 (§ 4 of the Ordinance).
Party compensation: The base fee is between CHF 4'065 and CHF 8'135 (§ 3 of the Zurich Tariff for Lawyers' Fees). Where a case goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 8'130 and CHF 16'270.

5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

The fees are calculated on the amount sought in the proceedings (and not based on the injuries incurred or the amount awarded). Since the amount sought is not indicated in this example, no figures can be given.
6. SME: small company claim for unpaid debt of €8,000.

EUR 8'000 equals to about CHF 13'000.

Court fee: The base fee is CHF 1'445 - CHF 2'900 (§ 4 of the Ordinance).
Party compensation: According to § 3 of the Zurich Tariff for Lawyers' Fees, the base fee is CHF 1'900 to CHF 3'800. Where a case goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 3'800 and CHF 7'600.

7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

Assuming that the claim is EUR 7 million, this equals to about CHF 11 million.

Court fee: The base fee is between CHF 83'800 and CHF 167'700 (§ 4 of the Ordinance).
Party compensation: According to § 3 of the Zurich Tariff for Lawyers' Fees, the base fee is CHF 74'250 to CHF 148'500. Where a case goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 148'500 and CHF 297'000.

8. Injunction – consumer: against neighbour to stop noise.

Since there is not a certain amount at stake, §§ 4 and 5 of the Ordinance and §§ 3 and 4 of the Zurich Tariff for Lawyers' Fees provide that generally, (i) the court fee should be between CHF 300 and CHF 13'000 and (ii) the base fee for the party compensation between CHF 1'400 and CHF 16'000 (taking into account the interest of the parties, the complexity and the amount of time necessary).
If the base fee for party compensation is between CHF 1'400 and CHF 16'000, in a case which goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 2'800 and CHF 32'000. 

To the extent an injunction is sought in summary proceedings, the court fee is reduced to an amount between 2/3 and 3/4 of the Court Fee mentioned hereinbefore. The court fee is then between CHF 200 and CHF 9'750. 
In summary proceedings, the base fee for the party compensation is reduced to 1/5 up to 2/3 of the normal base fee, i.e. to CHF 280 up to CHF 10'666. Where a case goes all through the court process to a first judgment (without settlement), the final fee will be approximately twice the base fee, i.e. between CHF 560 and CHF 21'332.
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

The fee can not be assessed with knowing the financial interest which is probably the potential loss caused by the breach. Once this amount is known, the same system applies as shown in case Nr. 8 hereinbefore.

Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Exhibits
Exhibit 1
Zurich Civil Procedure Code (ZH CPC; Zivilprozessordnung) 
Exhibit 2
Zurich Court Organization Code (Gerichtsverfassungsgesetz) 
Exhibit 3
Ordinance of the Zurich Supreme Court on Court Fees (Ordinance; Verordnung des Obergerichts über die Gerichtsgebühren)
Exhibit 4
Swiss Code of Obligations (CO, Obligationenrecht)
Exhibit 5
Federal Supreme Court Act (BGG, Bundesgerichtsgesetz)
Exhibit 6
Tariff for Court Fees in Proceedings before the Federal Supreme Court (Tarif für die Gerichtsgebühren im Verfahren vor dem Bundesgericht)
Exhibit 7
Debt Enforcement and Bankruptcy Law (DEBL, Schuldbetreibungs- und Konkursgesetz)
Exhibit 8
Tariff to the Debt Enforcement and Bankruptcy Code (DEBL Tariff, Gebührentarif SchKG)

Exhibit 9
Zurich Lawyers Act (Anwaltsgesetz) 
Exhibit 10
Zurich Tariff for Lawyers' Fees (Anwaltsgebührenverordnung) 

Exhibit 11
Fee Schedule for Lawyers' Fees of the Federal Supreme Court (Reglement über die Parteientschädigung und die Entschädi​gung für die amtliche Vertretung im Verfahren vor dem Bundesgericht) 
Exhibit 12
Ordinance on Compensation of the Canton of Zurich (Entschädigungsverordnung der obersten Gerichte)
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