
[image: image1.emf] 


Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

Please quote verbatim, or attach, all source documents.

1.
What are the costs incurred in civil litigation?
What do the parties (claimants, defendants etc, or persons acting on their behalf) have to pay to the following persons and institutions, and at what stage of the proceedings do they have to make such payments?

1.1 Court charges.

Answer: The courts are financed by the State. For the budget year 2009 the courts will receive approximately SEK 4.3 billion (which includes the general courts, the administrative courts, the rent tribunals and the Legal Aid Authority, see Prop. 2008/2009:1, Utgiftsområde 4). However, based on two ordinances decided by the government (The Ordinance on Fees in General Courts and the Fee Ordinance) the courts also charge parties a fee in specific situations. The Ordinance on Fees in General Courts encompasses the general courts as well as the land tribunal, environmental court and the registration authority for specific matters under the Code of Land Laws. The Fee Ordinance is applicable to authorities under the government. 

For example, in the General Courts the fee for making an application for summons, a joint application for divorce or a joint application on custody is SEK 450 respectively. An application fee shall be paid when a case or matter is initiated (Section 4 of the Ordinance on Fees in General Courts). If the application fee has not been paid, the court shall order the applicant to pay the fee, at the risk of the case/matter being dismissed (chapter 42, section 4 and chapter 47, section 4 respectively of the Code of Judicial Procedure and section 10 of the Act on Court matters). The Ordinance on Fees in General Courts contains a list of the application fees, announcement fees and execution fees. It may also be mentioned that the Ordinance on Fees for Trial and Supervision in accordance with the Environmental Code contains specific regulations on fees for such cases.
There are no exceptions from the obligation to pay court fees unless specifically provided for (e.g. the application fee if legal aid is granted, section 5 of the Ordinance on the Fees in General Courts). The total amount of fees that will be received for 2009 through the courts is estimated to SEK 108 million, of which SEK 47 million refers to application fees (see Prop. 2008/2009:1, Utgiftsområde 4).
1.2 Other official charges (VAT, translator, bailiff, service or process, enforcement of a judgment).

Answer: The costs for interpreters are financed by the State and regulated in the Ordinance on Interpretation Rates. The Ordinance applies for interpreters at the General Courts, the Administrative Courts, the Labour court, the Market court, the Rent and Tenancy Tribunals, the Water Supply and Sewage Tribunal, the Police, the Office of the Public Prosecutor and the Enforcement Authority. The amount payable to the individual interpreters varies depending on which forum the interpretation occurs in, the qualification of the interpreter as well as at what time of the day and what the day the interpretation occurs at. It does not however apply to written translations. 
The Swedish Enforcement Authority (Sw. Kronofogdemyndigheten) handles issues on executions and injunctions to pay (Sw. betalningsföreläggande) and the fees for such services are regulated in the Ordinance of Injunctions to Pay and Executions and the Ordinance on Fees at the Enforcement Authority. The fee for an application for execution of assets is SEK 600 and the fee for an injunction to pay amounts to SEK 300. A so called preparation fee for the compulsory sale of real estate/site-leasehold right, ships or aircraft is charged and amounts to 1 per cent of the tax assessment value (and 0.75 per cent of the estimated value of the property if a tax assessment value does not exist). In addition, a sale fee that amounts to 2 per cent of the said value is also charged. The fee for the compulsory sale of personal property is 4 per cent of the sale price. The fees are payable by the person that owns the money but is such person is not capable to pay, the applicant has to pay the fee. The Enforcement Authority also provides judicial assistance and the application fee for such services amounts to SEK 300, which is charged the applicant. 
1.3 Lawyers’ fees.  Please cover all information on fee agreements, hourly rates, fixed fees, success fees, uplifts/contingency fees, pro bono, etc. and say how extensive each method is in practice, and what the size (or range) of fees are in each case.

Answer: Lawyers’ fees are regulated in the Code of Conduct for Members of the Swedish Bar Association. As of 1 January 2009 a new Code of Conduct (the “Code”) applies and according to section 4.1.1 of that Code, the fee should be reasonable. 
Section 4.1.2 of the Code states that when determining whether a fee is reasonable for a specific assignment the agreement with the client should be considered. Also, the scope of the assignment (inter alia the time such assignment would normally take to resolve), the sort of assignment, the assignment’s complexity and importance, as well as the lawyer’s skill, the work result and other similar circumstances should be considered. The amount of the fee is a civil law issue that can be regulated through an agreement between the client and the lawyer. Such fee should however, as mentioned above, be reasonable, regardless of whether the fee is set to a fixed amount or an hourly fee. If a lawyer accepts an assignment with a constitutionally regulated remuneration or with remuneration from an insurer or similar (such as interest organisation), it is considered that the fee shall be equal to such regulated remuneration. However, in case of insurance protection or similar, the lawyer may – in relation to the client – deviate from such fixed remuneration, provided that this has been made clear to the client before the assignment was accepted.

When accepting an assignment it shall be presumed that a lawyer informs the client of his/her invoice principles. The fee may be invoiced upon completion of separate parts of the assignment, on account or after completion of the entire assignment (section 4.1.4 of the Code).
According to section 4.2.1 of the Code, a lawyer can not enter into a contingency fee agreement that entitles the lawyer to a quota of the result of the assignment, unless there are particular circumstances. Such particular circumstances can exist in a class action case or in regards to cases where such agreement applies outside of Sweden and is a precondition for the assignment. It may also be possible to enter into contingency fee agreements in case such agreement is a precondition for the client’s access to justice. An agreement which entails that the lawyer takes on an economic risk may not lead to that the lawyer’s financial interest in the case becomes disproportional or in any other matter can influence the lawyer’s performance of the assignment negatively (section 4.2.2 of the Code). The possibility for a lawyer to enter into contingency fee agreements is accordingly limited, even if it has been extended through the Code. Against this background it is not surprising that such agreements are in our experience only rarely used, at least as of today.
Unless particular circumstances exist, a fee charged in regards to a legal proceeding may not exceed the amount that the lawyer on behalf of his/her client has claimed that the opposite party in the proceedings shall be requested to pay (section 4.3 of the Code).

The Legal Aid Act (1996:1619) contains provisions on the Swedish legal aid system. Individuals with an economical situation below a certain level may in certain cases be granted funding for part of their legal costs. Companies are not entitled to get legal aid according to the act (section 6). The legal fee is calculated upon the hourly cost rule which is adopted yearly be the government (section 27). For 2009 the hourly rates amounts to SEK 1,104. A citizen who has been granted legal aid is in some cases required to pay part of the lawyer’s fee (section 23). Lawyers do not have to take on work under the legal aid system. A lawyer who has agreed to provide legal aid according to the act may however not charge additional fees from the client (section 4.4.2 of the Code).
1.4 A witness of fact.

Answer: According to the Code of Judicial Procedure (chapter 36, section 24), factual witnesses should receive compensation for travelling expenses, accommodation expenses and loss of time (e.g. loss of income). The court can also grant a daily allowance of not more than SEK 60. The witness should not be paid specifically for making a witness statement. Consequently, the amounts paid vary depending on the current cost level at the place of the court, the length of the journey undertaken by the witness etc. However, the rules that guide the remuneration of factual witnesses are the same for all courts and the most common remuneration levels are as follows; travelling by own car SEK 30.50/ten kilometres; one day proceeding more than 10 kilometres from work/home that takes > 6 hours SEK 147, > 10 hours SEK 210 or > 12 hours SEK 420; proceedings that take multiple days and occurs at least 50 kilometres from work/home SEK 420 per entire day. The Ordinance on Remuneration of Witnesses from Public Funds contains detailed regulations on the calculation of such remuneration. If the witness participate in his/her capacity as private person, the remuneration is not considered as taxable income. 
There is no data regarding actual or average remuneration to factual witnesses. 
1.5 An expert.

Answer: An expert witness can be appointed either by the court or by any of the parties. It may however be noted that the court may not appoint an expert witness itself if the case concerns a matter which the parties are free to settle themselves (see Chapter 35, section 6 of the Code of Judicial Procedure). 
The Code of Judicial Procedure stipulates that an expert witness is entitled to payment for the work performed as well as compensation for loss of time (income) and other costs incurred due to the assignment. The court examines whether the payment and costs requested are reasonable. The amount payable is accordingly not fixed, but subject to the requirement of reasonableness. If the court itself has called an expert witness in a case that the parties are not free to settle themselves, the witness shall be paid with public funds. The party that calls an expert witness is responsible for the payment of such witness (see Chapter 40, section 17). It should however be noted that even if one party is to pay the witness the other party might in the end have to reimburse such cost, since it is often the losing party that has to pay.
There is no data regarding actual or average remuneration. Neither is there any statistics regarding the remuneration granted in different courts or in different types of cases.

1.6 Any other costs.

Answer: -
1.7 What other factors constitute a “price” for bringing a claim, such as delays in the legal process, complex procedure, unpredictability of the outcome, opportunity cost, and other strains?   How long do (different types of) cases usually take?

Answer: The public judicial procedure in Sweden as regards civil litigation can be a lengthy process. It is not unusual that a case lasts for several years, especially if it is appealed. Several factors might have a restraining effect on a party’s willingness to enter into litigation: The opposing party might try to prolong the proceedings, the outcome might be uncertain and each party is facing a risk of having to bear all the litigation costs. The latter is of course magnified by lengthy proceedings.
There is no statistics regarding the actual or average length of civil litigations in different courts or in different types of cases.

For each item, please:

(a) quote completely any law or guidance on the subject (general rules, reductions and exemptions), 

(b) say what rules apply in special cases, such as small claims, special courts/tribunals,

(c) give (or estimate) any relevant actual amounts of money involved, and

(d) say when the amount of money involved becomes clear to the payer.

2.
Who bears the costs?
How are the costs ultimately divided between the parties and/or others (the state etc)? Who reimburses/indemnifies/pays which of the items listed in paragraphs 1.1-1.7 above?

Answer: The main rule as set out in Chapter 18, section 1 of the Code of Judicial Procedure, is that the losing party shall reimburse the opposing party for litigation costs unless stipulated otherwise and there are several exceptions. It is ultimately the court that decides whether any exceptions are applicable. Chapter 18, section 3 of the Code of Judicial Procedure states for example that the court may decide that the winning party shall pay the losing party’s litigation costs if it was not necessary to take the case to court. In addition, the court might decide in a similar situation that each of the parties shall bear their own litigation costs and the court may likewise decide to let each of the parties bear his own litigation costs if the losing party lost the case due to being unaware of a relevant legal circumstance (Sw. rättsfakta). If a party wins the case only partly, due to e.g. several claims of which not all are sustained, the court may decide that the litigation costs should be adjusted or that each of the parties should bear his own litigation costs (Chapter 18, section 4).
According to Chapter 18, section 8 of the Code of Judicial Procedure, the compensation for litigation costs shall fully cover the costs of preparation for trial and presentation of the action including fees for representation and counsel, to the extent that the costs were reasonably incurred to safeguard the party’s interest. Compensation shall also be paid for the time and effort expended by the party by reason of the litigation. Negotiations aimed at settling an issue in dispute that bear directly on the outcome of a party’s action are deemed to be measures for the preparation of the trial. The compensation shall also include interest from the date of the court’s determination until the date of payment. However, this rule does not apply in regards to small claims (according to Chapter 1, section 3d of the Code of Judicial Procedure, a claim is considered as a small claim if the value of the claim obviously does not exceed half of the base amount (Sw. basbelopp) according to the National Insurance Act. The base amount for 2009 is SEK 42,800). Chapter 18, section 8a of the Code of Judicial Procedure states that in a case concerning a small claim compensation for litigation costs may not include costs for anything except: counselling limited to one hour per occasion for each instance and at an amount that correspond with at most the remuneration paid for advice under the Legal Aid Act for one hour; application fee; travel and subsistence for the party or legal representative for appearance at a court session, or, when personal attendance is not required, travel and maintenance for the attorney; witness testimony and translation of documents. Also, compensation shall be granted only to the extent that the costs were reasonably incurred to safeguard the party’s interest. It may be noted that the limitation of reimbursement of litigation costs in small claim cases does not apply if a party is found to have initiated the action without the opposing party having given cause for it, or if the party has otherwise intentionally or negligently caused unnecessary litigation (Chapter 18, section 3). In addition, if a party has failed to appear or to comply with a court order, his presentation of a claim or defence that he knew or should have known to be without merit, or his carelessness or oversight in other respects has occasioned adjournment of the case or has otherwise caused costs for the opposing party, he must reimburse the opposing party for such costs, regardless of how litigation costs in general are to be borne (Chapter 18, section 6). 
If a dispute is settled by the parties, the main rule is that each of the parties bears his own litigation costs (Chapter 18, section 5).
If any of the parties are held liable for negligent handling of the proceedings, the court may decide that the opposing party is not liable to reimburse the unnecessary litigation costs incurred (Chapter 18, section 6). In certain cases the lawyer may be liable to reimburse the opposing party if the lawyer has been negligent in the handling of the proceedings (Chapter 18, section 7).

The costs described in sections 1 and 3-5 above are considered to form part of the litigation costs. The amount of the opposing party’s litigation costs is not known until the end of the main hearing when each party specifies its litigation costs to the court. The litigation costs are due when the court delivers its judgement and interest runs from such date. 
Please identify:

(a) What law or guidance exists?

(b) What happens in practice? What percentage of costs ends up being paid by winner/loser/state/other?

(c) When must payment be made?
(d) When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay?
3.      What are the sources of finance for bringing or defending a legal claim?

What funding is permitted from each of the following sources?

3.1 Personal funds.

Answer: There are no limitations to funding a civil litigation with personal funds.
3.2 Legal aid.

Answer: Legal aid in Sweden, as regards civil disputes, is understood as state funding of payments to the lawyer chosen by the party. As stated above, the lawyer does not have to accept legal aid work.
The rules that regulate legal aid are found in the Legal Aid Act. Legal aid is in principal only awarded to natural persons and cover as well counselling as certain litigation costs. A precondition for legal aid is that the person’s disposable gross income (calculated as a person’s total assets and wealth minus liabilities and support commitments) does not exceed SEK 260,000 per year. In addition, in certain cases legal aid is not awarded unless there are special reasons. For example, a person is not as a general rule entitled to legal aid if the value of the dispute is less than half of the base amount. Another example is that legal aid only in exceptional circumstances is awarded to a professional businessman. According to the preparatory works of the law, legal aid should not be provided to a professional businessman if the annual turnover of the business is more than SEK 500,000, or if the business has more than two employees (see prop. 1996/97:9, p. 128). 
Legal aid must not be provided if it is unreasonable that the State should contribute to the costs, taking into consideration the importance of the case, the value of the disputed property and other circumstances (section 8). If there is a legal expense insurance or similar insurance, legal aid will not be provided (section 9). Legal aid is not granted for drafting of income tax return forms, a prenuptial agreement, a will, a deed of gift, an estate deed, for a matter concerning debt rescheduling, registration matter under the Code of Land Laws, matters regarding real property declaration or taxation, registration matters in accordance with the See Act or the Act on Registration of Boats for commercial shipping, division of property (Sw. bodelning) unless it concerns a protest to such division, if a pilot case is pending or in a matter on reimbursement for traffic injuries (section 10).
As a general rule, the State will not pay for more than 100 hours of legal aid (section 15). However, in certain cases the court may extend the number of hours paid (section 34). If legal aid is granted, the State will pay the expenses for providing evidence in court. To a certain extent legal aid should also cover the costs of investigation (but no more than SEK 10,000). Legal aid can also cover the costs for a mediator if a mediator is appointed in accordance with Chapter 42, section 17 of the Code of Judicial Procedure. Furthermore, the party who has received legal aid should pay a certain fee that is based upon the person’s financial base (see above). Such fee, which may never exceed the total cost for the legal aid, amounts to 2-40 per cent of the cost depending on the person’s financial base (section 23). As regards legal aid in disputes at court, it is the court that makes the decision of whether the party should receive legal aid. As regards the necessity of performing an investigation, it is the lawyer who makes that decision. It is the Legal Aid Authority that in the end decides the fee payable by the party receiving legal aid.
If a person that receives legal aid loses a case, and therefore is obliged to pay the opposing party’s litigation costs, these litigation costs are not covered by the legal aid and the losing party must therefore pay these costs himself.

According to the state budget proposed by the government for 2009, the total cost of legal aid etc. will be approximately SEK 1.5 billion. However, it should be noted that this number also includes for example the costs of public defenders in criminal cases, which is the overall largest cost in this section of the budget (see prop. 2008/09:1, Utgiftsområde 4).
3.3 Legal Expenses Insurance (LEI, i.e. before-the-event), for individuals or companies.

Answer: LEI is included in all home insurance policy terms and conditions offered on the Swedish market today as well as in most company insurance policy terms and conditions. More than 95 per cent of all households in Sweden have a home insurance. It may be noted that it is not possible to take out a separate LEI insurance, i.e. the insurance is only provided as part of a home insurance policy. The specific conditions of the LEI vary however between the insurance companies offering them. The majority of the LEI’s requires that the insurance holder has had the insurance for at least two years before the holder can use it. An LEI does not normally cover disputes handled by the administrative courts. 

Often the LEI stipulate that the insurance holder pays 20 per cent of the costs and at least SEK 1,500. In addition, an LEI is often capped and the cap for individuals is usually SEK 125,000-200,000. However, for company insurance policies the cap is often much higher. A person’s financial situation does not influence the remuneration paid under an LEI.
According to information from the Swedish Insurance Federation, the total legal expenses paid out under legal expense insurances amounted in 2004 to SEK 23,743,000,000. The insurance companies that are members of the Swedish Insurance Federation are tied to the Federation’s Trial Procedure Regarding Counsel’s Suitability to which a counsel, insurance company or insurance holder can apply to receive as assessment of whether a counsel appointed under an LEI is suitable. The decision is a recommendation to the insurance company providing the LEI in question, where the final decision of suitability rests with such insurance company.
3.4 After-the-event (ATE) insurance.

Answer: To our knowledge ATE is not available in Sweden.
3.5 Loans or grants from banks, trade associations, etc.

Answer: Consumers can take complaints to the National Board of Consumer Complaints (Sw. Allmänna reklamationsnämnden). There is no fee and the consumer does not have to be represented by a lawyer. However, the decisions of the Board are not binding on the parties but only recommendations. Must companies do however follow the recommendations of the Board. More information about the Board can be found on the Board’s web site, www.arn.se. 
3.6 Funding from a lawyer or other third party investor.

Answer: As regards lawyer’s funding, see section 1.3 above.
Members of the Swedish Bar Association provide a free of charge telephone service called “Advokatjouren”. Anyone can call the service and get a free consultation from a lawyer for 15 minutes. Municipalities provide counselling services for consumers where consumers can get help and recommendations free of charge. There are also different free of charge consultancy bureaus where consumers can get help and advice on specific areas (e.g. on insurance and electrical power). There are also several boards for consumer complaints in specific areas, which can be found on the web site www.klagareklam.se. These bureaus might charge the consumer a minor fee under certain conditions, but in most cases the services are for free.
There are no specific rules for recovery of costs if an organisation has helped an individual by funding a case. This question ought to be resolved by an agreement between the organisation and the individual.

Another possibility for a consumer is to turn to the Consumer Ombudsman (Sw. Konsumentombudsmannen) and ask the Consumer Ombudsman’s assistance in a dispute with a company. The Ombudsman may represent the consumer in the dispute if the issue disputed is of importance for the application of the law or if there are special reasons. This possibility is regulated in the Experimental Act Regarding Participation of the Consumer Ombudsman in Certain Disputes. This act entered into force in 1997 and is valid until the end of 2011. If the Consumer Ombudsman in accordance with this act represents a consumer in the dispute, the consumer will not be liable to pay any of the court fees. If the consumer is held liable to pay any of the litigation costs the State will pay these costs in the consumer’s place (section 5), provided that the Consumer Ombudsman has not ceased representing the consumer. The specific rules for small claims set out in the Code of Judicial Procedure (Chapter 1, section 3d, Chapter 10, section 8a and Chapter 18, section 8a) do not apply in these cases. 
For each item, please 

(a) quote completely any law or guidance on the subject.

(b) give or estimate any relevant actual amounts of money involved.

(c) say how extensively each source of funding is available and used in practice.

4.
Further issues

4.1 How predictable are the amounts involved?

Answer: The amounts involved are usually quite predictable, except for the opposing party’s litigation costs. However, it is naturally possible to estimate such costs (for example based on the party’s own litigation costs). 
4.2 What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?

Answer: Good procedural handling by the parties could lower the costs. The courts could also take procedural economy considerations when handling the cases – e.g. by bifurcating the proceedings and rendering partial awards where appropriate. A proactive party or a proactive court could try to avoid situations where an opposing party could try to obstruct the proceedings. There are no procedural means to set a budget for the proceedings (however, see above in respect of small claims) or to obtain cost capping orders or cost protection orders.
4.3 How proportionate are the sums involved?

Answer: This varies from case to case.
4.4 How long do the procedures take?
Answer: There is no such statistical information.
4.5 What proportion of cases is settled and how long do they take?

Answer: There are no statistics on how many cases that are settled or the duration of such cases before they are settled. 
4.6 What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc?  Please give figures back to 2000 if available.

Answer: The total number of initiated civil litigation cases (including inter alia small claims and family related cases) in the district courts was the following from 2003 to 2007;

2003
66,297 (out of which 15,049 were small claims)
2004
67,080 (out of which 15,257 were small claims)
2005
65,010 (out of which 14,785 were small claims)
2006
64,264 (out of which 14,471 were small claims)
2007
66,139 (out of which 15,047 were small claims)
The total number of decided cases in the same sort of cases was for the same time period, the following;
2003
65,829 (out of which 14,128 were small claims)
2004
65,917 (out of which 15,133 were small claims)
2005
64,926 (out of which 14,446 were small claims)
2006
65,212 (out of which 15,004 were small claims)
2007
65,836 (out of which 14,976 were small claims)
The total number of balanced cases for the same time period amounts to the following;

2003
35,826 (out of which 4,771 were small claims)
2004
37,098 (out of which 4,867 were small claims)
2005
36,979 (out of which 5,116 were small claims)
2006
35,773 (out of which 4,440 were small claims)
2007
35,745 (out of which 4,415 were small claims)
Civil litigation cases (excluding family related cases) that were ended in the district courts from 2003 to 2007 ended in the following manner;


Judgement
Judgement by default
Dismissal
Other

2003
40.3 %

13.4 %



38.1 %

8.2 %

2004
40.6 %

14.3 %



37.1 %

8.0 %

2005
39.9 %

14.6 %



35.7 %

8.8 %

2006
41.4 %

14.4 %



35.6 %

8.6 %

2007
41.0 %

13.9 %



37.2 %

7.9 %

4.7 What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?

Answer: The judgment of a district court can under certain circumstances be appealed to the Courts of appeal and ultimately to the Supreme Court. A leave to appeal to the court of appeals may be granted only if it is of importance for the guidance of the application of law that a superior court considers the appeal, it is not without such leave to appeal possible to determine the correctness of the district court’s judgement, reason exists for an amendment of the conclusion that the district court has rendered, or there are otherwise extraordinary reasons to entertain the appeal (Chapter 49, section 14 of the Code of Judicial Procedure). Judgements of the Court of appeals may be appealed to the Supreme Court if leave to appeal is granted. Leave to appeal may be granted only if it is of importance for the guidance of the application of law that the Supreme Court considers the appeal, or there are extraordinary reasons for such determination, such as that grounds exist for relief for substantive defects or that a grave procedural error has occurred or that the result in the court of appeal is obviously due to gross oversight or to gross mistake (Chapter 54, section 10 of the Code of Judicial Procedure). 
Generally, the court of appeal is not bound by the district court’s findings. However, if at the main hearing in the district court truth affirmation was taken or a view of the locus in quo was held and the confidence in that evidence is decisive also for the outcome in the court of appeal, that part of the district court’s judgement may not be changed unless that evidence has been retaken by the court of appeal either through the audio and video recording of the truth affirmation in the district court or through a new truth affirmation in the court of appeal. An amendment may however be made if extraordinary reasons justify the conclusion that the value of the evidence is another than that attached to the evidence by the district court (Chapter 50, section 23 of the Code of Judicial Procedure). 
There are no clear statistics as to what percentage of cases that is appealed. However, according to statistical information from the National Court Administration the number of initiated civil litigation cases for 2003 to 2007 in the Courts of appeal is the following (it should, however, be noted that appeal to Courts of appeal was less restricted prior to November 2008);
2003
2,788

2004
2,798

2005
2,509

2006
2,605

2007
2,513

For the corresponding time period in the Supreme Court the available statistical information shows the following in regards to all sort of cases (LtA = leave to appeal);


Initiated cases
LtA granted
LtA not granted
LtA not required

2003
5,041


96

4,313


546

2004
5,318


118

4,499


588

2005
5,101


123

4,245


645

2006
5,249


135

4,504


790

2007
5,010


172

4,105


764

There are no statistics on how the litigation costs are divided between district court, the Court of appeals and the Supreme Court.

4.8 What reforms can be recommended?

Answer: A major reform of the judicial procedure has been adopted on 1 November 2008 focusing on the efficiency and modernisation of the judicial procedure at the General Courts. As for now, it is too soon to evaluate whether the measures taken are satisfactory or if further amendments should be considered. One of the reforms is that the courts generally are obliged to prepare a time agenda for the proceedings, which will hopefully lead to cases being conducted with greater focus. One other feature is that witnesses are recorded on video making re-hearing of the witness in the Court of appeals less frequent. One of the ideas behind the reform is to provide more procedural flexibility so that each case could be handled in a way suitable to that specific case. For example, the court could prepare a summary of the case prior to the final hearing which the parties are invited to comment on, making it more clear what issues are in dispute. One other example is that the parties are not requested to orally present the case at the final hearing and greater focus could be put on the witness hearing instead. One of the purposes of the reforms are to reduce time and costs for both the courts and the parties.
Case Studies

Please give figures for the costs of claimant and defendant in the following examples, identifying when sums are related to a tariff or are open to be freely agreed.

If a case would normally be resolved not by normal court process but by a different procedure (small claim, no fault compensation scheme, ombudsman, special court or tribunal, business scheme) please state or estimate the amount that such alternative procedure would cost.

Please assume the most normal fee arrangement would apply for the claimant and defendant in each case (as most appropriate for the type of case), but please give some alternatives if ‘normal’ and success/contingency fees might apply.  Assume each case goes all through the court process to a first judgment, and is not settled.

In each case, state the total sum paid by claimant and defendant if (a) claimant wins and (b) defendant wins.  If appropriate, give a range of costs where the case (a) is straightforward or (b) turns out to be more complex.

Please give a summary (not exhaustive if the detail would be complex) that shows the calculations and assumptions.

The objective is not to give definitive accuracy, but to give estimated ‘bottom line’ figures from which general comparisons between different costs systems in different countries can be made.

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.

Answer: Since the value of the claim (€200 amounts to approximately SEK 2,000) obviously does not exceed half of the base amount for 2009 (the base amount is SEK 42,800), the case in question would be treated as a small claim. If it was treated as a small claim, the losing party only has to reimburse the litigation costs to a limited extent, as set out above (see section 2 above). Thus, for example the application fee for the application for summons would be borne by the losing party but as a consequence of the case being treated as a small claim, each party would have to bear his own costs for a lawyer. Normally, LEI does not cover the litigation costs in a small claim case.
2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.

Answer: The application fee for a divorce application amounts to SEK 450, which is payable by the applicant. The application – which shall be made to the district court – can be made jointly or by either one of the spouses. The spouses must also pay a registration fee of SEK 275 to have their division of marital property registered. If the spouses can not agree on the division of the assets, an application to the district court for the appointment of a marital property administrator (usually a lawyer) can be made. The spouses are responsible for the payment of such administrator. The decision of the administrator can be appealed to the district court. Normally the parties pay their own litigation costs in cases concerning for example custody of children. Legal aid is as a main rule not granted in cases concerning divorce (particularly not if the spouses agree on the divorce) and connected issues such as custody and child allowance issues (section 11 of the Legal Aid Act). An exception to the main rule is however if the circumstances are more complicated than normally and requires more extensive legal assistance. Normally, an LEI does not cover the litigation costs in connection with a divorce. There is no statistics regarding the actual or average costs for administrators or litigation costs for divorces generally.
If a child lives with only one of the parents, the other parent should pay child allowance. The amount of such allowance depends upon the needs of the child and on the profile of the overall finances of the parents. The size of the child allowance can be determined by an agreement or by the court if the parents do not agree. A child’s needs are determined by adding the child’s living expenses, possible day care costs and other costs, after which the general child allowance from the State of SEK 1050 per child and month is deducted. According to information on the Swedish Social Insurance Agency’s web page, the courts normally use a certain percentage of the base amount to estimate a child’s living expenses (such mechanical calculation gives the following sums for 2009; for children 0-6 years the sum amounts to SEK 2,318 per month, for children 7-12 years the sum amounts to SEK 2,853 and for children 13-17 years the sum amounts to SEK 3,388 per month). This amount is increased with possible day care charges and other costs such as costs for illness and recreational activities of the child, after which the general child allowance from the State is deducted. The sum received amounts to the child’s needs. This sum is divided between the parents with due account taken to each parent’s financial position.
If the parent that shall pay child allowance does not fulfil such obligation (either because such parent does not have the financial resources to pay for the child’s needs or if such parent simply refuses to pay), allowance support is paid by the State. If the parent responsible for paying child allowance refuses to do so, such parent will have to reimburse the State for the allowance support paid by the State to the other parent for the child’s needs. In addition, if the child lives approximately half of the time with each of the parents, allowance support can be paid by the State depending on the financial situation of the parents. The allowance support amounts to a maximum of SEK 1,273 per child and month.
The main rule is that a spouse – after a divorce – does not have to pay an allowance to the other. However, if one of the spouses needs an allowance during a transitional period, he/she is entitled to that to a reasonable extent based on the other spouse’s financial position (Chapter 6, section 7 of the Marriage Code).

3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.

Answer: All owners of motor vehicles in Sweden are legally obliged to insure their motor vehicles (section 2, Act on Traffic Damages). Such insurance covers all property damages on other person’s property, but not the damages to your own vehicle, for such damages to be covered an extra insurance will have to be obtained. When an accident occurs, the respective insurance companies of the involved parties usually settle the costs between themselves. This means that the insurance companies will determine which of the drivers who are to blame for the accident (in whole or partly). Such person’s insurance will in future be increased as a reflection of the person’s involvement in an accident. Since a person’s damages on his/her own vehicle is not paid by the insurance company if such person is to blame for the accident and does not have an extra insurance it is possible that such person would be dissatisfied with the insurance company’s determination as to who is to blame for the accident. Another situation is if the person is to blame for the accident but has an extra insurance, but is not satisfied with the amount paid for such damages by the insurance company. In such situations, many insurance companies have some sort of consumer panel or consumer ombudsman to whom insured persons can turn. It is also possible to turn to for example the National Board of Consumer Complaints (Sw. Allmänna reklamationsnämnden), see section 3.5 above. 
There is no statistics regarding the actual or average costs for settlement of road traffic accidents.

4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).

Answer: Certain types of labour disputes may be brought directly before the Swedish Labour Court, in which case the Labour Court has exclusive jurisdiction. The Labour Court is a special court set up to hear and rule on labour-related disputes (i.e. any dispute which affects the relationship between employers and employees). Some types of disputes claims must first be brought to the county court and later appealed to the Labour Court. In order to be able to bring a claim directly to the Labour Court the claim must be lodged by either an employer or an employee organisation or by an employer who has entered into a collective agreement on an individual basis. Also, the case must concern a dispute arising from a collective agreement, a dispute relating to the law concerning the right to participation in decision making (such as disputes relating to the freedom of association or the right to negotiate), a dispute between parties who are bound by a collective agreement, or a dispute relating to a place of work where a collective agreement is in force. If any of these conditions are not met the claim must be brought to the county court first. The judgment of the Labour Court can not be appealed. The Labour Court is a normal court in the sense that it is financed by the State and it follows largely the same judicial process as the general courts. In general the losing party shall pay the costs of the opposing side, as well as his/her own costs. However, it is possible for the court to adjust the obligation to pay costs or to declare that each party must bear its own costs – which can occur if the court considers that the losing party had good reasons to adopt his position, even though these were insufficient to win the case. Normally, it takes approximately six months from the time that an application is received until a judgement is passed.
Many employees in Sweden are members of a union, why we have assumed that this is the case in this situation. The employee is entitled to receive monthly salaries from the dismissal until the final judgement of the court is delivered. Also, if the employee wishes he/she can claim to have his/her position back. If such claim is successful but the employer does not fulfil its obligation to reinstate the employee the employer shall pay the employee a number of monthly salaries, depending on how long the employee has been employed and how old the employee is. A middle aged employee who has been employed less than five years shall in such situation receive 16 monthly salaries, if employed 5-10 years the employer shall pay 24 monthly salaries and if the employment has lasted more than 10 years the employer shall pay 32 monthly salaries. In addition, the employee is entitled to general damages which vary depending on the circumstances of each case and if the case is brought by the employee’s union the union may claim that damages shall also be paid to the union. 
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.

Answer: A patient that is injured when cared for within the public medical service can be entitled to reimbursement in accordance with the Patient Injury Act. The county councils providing public medical care have insurances with a mutual insurance company which has contracted an independent entity – PSR Personskadereglering AB – that is responsible for investigating and regulating patient injuries. PSR receives complaints from patients and collects the necessary information for a complete investigation, supported by an independent specialist within the field. According to information on PSR’s and the mutual insurance company’s joint web page, such investigation normally takes 6-12 months. The amount of compensation granted, should PSR find that there is an injury that should be compensated, follows the compensation tables used by the Board of Traffic Injuries (Sw. Trafikskadenämnden). If the patient is not satisfied with PSR’s decision, the patient may turn to the general courts and sue the mutual insurance company or request a statement from The Patient Injury Board (Sw. Patientskadenämnden) (at no cost), which is an independent board where six out of the seven members have been appointed by the government. The statement from the Patient Injury Board is in the form of a recommendation. An excess of 5 % of the base amount will be deducted from any compensation granted.
PSR calculates any compensation for a patient injury in accordance with the general principles on damages set out in the Swedish Liability in Damages Act (Sw. Skadeståndslagen) and in accordance with applicable case law. According to Chapter 5, section 1 of the Liability in Damages Act, an injured person is entitled to damages as regards the cost of medical treatment (as well as reasonable compensation to a person close to the injured person), loss of income and physical or psychological suffering of a temporary nature (“pain and suffering”) or of a permanent nature (“malformation/permanent harm”, Sw. lyte eller annat stadigvarande men) as well as special inconveniences due to the injury. The compensation paid in accordance with PSR’s decision is from insurance and thus not awarded as damages. The Supreme Court has stated that compensation regarding malformations and harm as well as pain and suffering should be fixed by using a standard assessment based on insurance practice (see NJA 1982 s 793, NJA 1996 s 509). Compensation can be paid for loss of income should the person not be able to work. Such compensation is based upon the person’s income at the time of the injury. The patient can also receive compensation for additional medical costs connected with the injury. If the injury means that the patient has to have help in the home, day care for children, treatment in the home or some other additional support compensation may also be granted for such costs. The compensation for pain and suffering depends upon the character of the injury and is calculated in accordance with general rules on damages. An injury that results in permanent invalidity compensation can be granted for malformation or other permanent harm, future loss of income, future costs and other inconveniences. The compensation is based on the degree of the invalidity (expressed as a percentage) as well as the patient’s age. Compensation is thus based on the individual patient’s income, age, reasonable needs etc.
A patient that is injured in such manner that he/she suffers permanent paraplegia (70 % disability according to the compensation tables) would typically experience a loss of income, loss of pension, pain and suffering and persons closely related to the patient would suffer emotional distress. If the patient (25 years old), despite the paraplegia, is able to go back to work he would receive a compensation amounting to SEK 878,000. If the patient is not able to go back to work the compensation would amount to SEK 800,000. The main rule for compensation for loss of income is that it should correspond to the difference between the income that the patient would have been able to obtain had he not been injured and the estimated income that he will obtain while working with tasks corresponding to his powers and skills and that could reasonably be required of him considering his education and activities, retraining or equivalent measure as well as age, housing conditions or equivalent circumstances. When the estimated income is calculated one should consider the patient’s profession and activities at the time of the injury. Future promotion should also be taken into consideration but not the general increase of standard in the community. Compensation for pain and suffering is calculated in accordance with general principles of damages and depends upon the character of the injury. The “standard compensation” for 2008 amounted to SEK 2,200 per month. Unfortunately, we have not been able to find any public information on the amounts that would be applicable in case of the loss of ability to walk.
If the patient engages a lawyer to represent him/her in the matter before PSR and possibly the Patient Injury Board the cost for such legal representation would not be covered by most LEI. However, if the financial situation of the patient is such that the prerequisites for legal aid are fulfilled, legal aid may be granted if it is deemed appropriate that the State shall contribute to such costs.
6. SME: small company claim for unpaid debt of €8,000.
Answer: We have presumed that the entities have not entered into an agreement that covers the situation. Due to the amount of the claimed debt the case would not be considered a small claim. An unpaid debt of €8,000 or approximately SEK 80,000 could be the basis of a claim in the general courts, i.e. an application for summons would have to be filed at the defendant’s district court requesting payment of the debt. Responsibility for the litigation costs would follow the main rules, i.e. that the loser pays. Many insurances offered to companies include reimbursement for the company’s litigation costs, as well as the opposing party’s litigation costs should the company be ordered by a court to pay such costs. If the company draws from such insurance the company would have to pay part of the costs itself as an excess (Sw. självrisk) and the insurance often has a cap (which varies depending on which business the company conducts as well as on the size of the company). As mentioned previously, legal aid is as a main rule not granted to businesses.
There is no statistics regarding the actual or average litigation costs.

7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.

Answer: How the described situation should be solved could naturally be covered by an agreement between the parties, for example that any disputes shall be resolved through arbitration. If not, the case would be tried in the general courts – initiated through an application for summons, after which the division of the litigation costs would follow the main rule, i.e. the loser pays. A company insurance would – depending inter alia on the business and size of the company – usually cover the litigation costs (both in general courts and also to some extent in the arbitration) with the exception of the excess payable by the insurance holder and any possible cap stipulated in the insurance. 
8. Injunction – consumer: against neighbour to stop noise.

Answer: There are national guiding principles for noise levels which shall not be exceeded, both in regards to indoors and outdoors. A person that is disturbed by for example noises from a neighbour is encouraged to first contact the neighbour and discuss the issue. If such discussions are not successful, a complaint can be sent to the local authority (according to the Environmental Code). The authority may initiate an investigation and decide to issue an injunction on the neighbour if so required. The decision of the local authority may be appealed to the county administrative board. The necessity of for example legal counsel in the described situation must be considered as extremely limited, at least for the complainant. Also, the neighbour would in all likelihood only in a limited number of cases enlist a lawyer in a case such as the one described. Usually, the LEI does not cover this sort of situation – should the complainant or the neighbour that is complained upon – have any costs for the dispute. 
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

Answer: We have assumed that the companies have not entered into an agreement regulating the issue. As regards trade secrets, an injunction is tried by the general courts. The court may combine a prohibition to use the trade secret with a penalty which goes to the state in case of infringement. The litigation costs are distributed according to the general rules of the Code of Judicial Procedure accounted for above. The total costs of the case will depend completely on the complexity of the issues at hand. According to our experience, trade secret cases are often complex and if substantial values are at stake, the parties will probably expend major amounts in the case.
Attached, please find a translation of some relevant parts of the Legal Aid Act, the Swedish Liability in Damages Act and the Swedish Code of Judicial Procedure.
Questions for Scholars only
a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

Thank you for completing this questionnaire
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