FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 
TAIWAN
Helena Hsi-chia Chen＊ and Kuan-ling Shen＊＊
1 What are the costs incurred in civil litigation?  

1.1 Court charges
Court charges are different in matters arising from proprietary rights and matters arising from non-proprietary rights. Both are respectively explained below. 

1.1.1 Matters arising from proprietary rights

For matters arising from proprietary rights, Article 77-13 of the Taiwanese Code of Civil Procedure (“CCP”)
 provides a clear schedule for calculating court charges to be levied by the court of first instance. CCP Article 77-27 further provides that: “When necessary, each High Court may propose to the Judicial Yuan for approval of additional taxation of court costs.” Thus, when Taiwan High Court proposed a 10% increase pursuant to the said provision, it was so approved by the Judicial Yuan. Accordingly, Taiwan High Court issued a letter on May 26, 2005 to announce the amended “Taiwan High Court’s Standard for Increasing Court Charges in Civil Litigation, Non-litigation Cases and Compulsory Execution” in 2005.
 It is noteworthy that the new Standard particularly specifies that the increase does not apply to cases in which amount or value of the claim is less than NTD100,000, so that the court charge for cases in which amount or value of the claim is less than NTD100,000 remains NTD1,000. According to the currently effective law, the court charges in matters arising from proprietary rights levied by the court of first instance are as follows: 

In matters arising from proprietary rights, the court cost shall be NTD1,000 on the first NTD100,000 of the amount or value of the claim, and an additional amount shall be taxed for each NTD10,000 thereafter in accordance with the following rates: NTD110 on the portion between NTD100,001 and NTD1,000,000 inclusive; NTD99 on the portion between NTD1,000,001 and NTD10,000,000 inclusive; NTD88 on the portion between NTD10,000,001 and NTD100,000,000 inclusive; NTD77 on the portion between NTD100,000,001 and NTD1,000,000,000 inclusive; and NTD66 on the portion over NTD1,000,000,000. A fraction of NTD10,000 shall be rounded up to NTD10,000 for purposes of taxing court costs. If a claim's value cannot be determined, the value shall be deemed as NTD1,650,000 for the purpose of calculating and levying court charges.
 

The court shall determine the value of a claim and the claim's value shall be determined based on its transaction value at the time when the action is initiated or, in the absence of such transaction value, the interests in the claim as owned by the plaintiff.
 It is noteworthy that, for the purpose of calculating court charges, the value of the claim is determined and fixed at the time when the action is lodged with the court. CCP Articles 77-4 to 77-11 further provides guidance on how to determine the value of the claim in certain types of claims, including claims arising from servitude, security for creditor's rights, lease and so on.
 
In terms of court charges for appeal, CCP Article 77-16, Para. 1 provides that: “In matters of appeal to a court of second or third instance, an additional five tenths of the court cost shall be taxed in accordance with the provisions of Articles 77-13 and 77-14.” The following Tables I & II illustrate the court charges for matters arising from proprietary rights.
Table I: Court charges for matters arising from proprietary rights- Court of first instance
	Amount or value of the claim (in NTD)*
	Court of first instance (in NTD)

	up to
	100,000
	
	
	1,000

	from
	100,001
	to
	1,000,000
	1,000
	+
	110/10,000 of amount over
	100,000

	from
	1,000,001
	to
	10,000,000
	10,900
	+
	99/10,000 of amount over
	1,000,000

	from
	10,000,001
	to
	100,000,000
	100,000
	+
	88/10,000 of amount over
	10,000,000

	from
	100,000,001
	to
	1,000,000,000
	892,000
	+
	77/10,000 of amount over
	100,000,000

	over
	1,000,000,000
	
	7,822,000
	+
	66/10,000 of amount over
	1,000,000,000


* A fraction of NTD10,000 shall be rounded up to NTD10,000 for purposes of taxing court charges.
Table II: Court charges for matters arising from proprietary rights- Court of second or third instance

	Amount or value of the claim (in NTD)*
	Court of second or third instance (in NTD)

	up to
	100,000
	
	
	1,500

	from
	100,001
	to
	1,000,000
	1,500
	+
	165/10,000 of amount over
	100,000

	from
	1,000,001
	to
	10,000,000
	16,350
	+
	148.5/10,000 of amount over
	1,000,000

	from
	10,000,001
	to
	100,000,000
	150,000
	+
	132/10,000 of amount over
	10,000,000

	from
	100,000,001
	to
	1,000,000,000
	1,338,000
	+
	115.5/10,000 of amount over
	100,000,000

	over
	1,000,000,000
	
	11,733,000
	+
	99/10,000 of amount over
	1,000,000,000


* A fraction of NTD10,000 shall be rounded up to NTD10,000 for purposes of taxing court charges.
1.1.2 Matters arising from non-proprietary rights
As stipulated in CCP Articles 77-14 and 77-16, the court charges for matters arising from non-proprietary rights are NTD3,000 for the court of first instance and NTD4,500 for the court of second or third instance, namely 150% of the court charges for the court of first instance.
1.1.3 Court charges for rehearing
In exceptional situations, a party is entitled to request the court to review a final judgment.
 The court charge for rehearing a case is the same as what the court would charge in ordinary civil litigation cases.
 A party is entitled to request the court to review a final ruling when the situations stipulated in CCP are met. As to court rulings, a court charge of NTD1,000 shall be levied for a motion for rehearing of a final ruling.
 
1.2 Other official charges 
1.2.1 Court charges for appeal and re-appeal against a court ruling

Unless otherwise provided in CCP, a party may appeal against a court ruling.
 The court charge for making an appeal or re-appeal against a court ruling is NTD1,000.
 

1.2.2 Court charges for certain motions

As a general rule, no court charges will be levied on filing motions and statements. Nonetheless, a court charge of NTD500 shall be levied for the motion listed in item one below and a court of NTD1,000 shall be levied for each of the motions listed in items two to seven.
 

1. A motion for issuance of a payment order;
2. A motion for intervention or for denying intervention;
3. A motion for restoration to status quo ante;
4. A motion for pre-action perpetuation of evidence;
5. A motion for provisional attachment, provisional injunction, or revocation of a ruling for provisional attachment or provisional injunction;
6. A motion for declaration of commencement of guardianship or commencement of assistance or a motion for change or revocation of commencement of guardianship or commencement of assistance;
7. A motion for public summons, for a judgment of abridgment of rights, or for declaration of death.
1.2.3 Charge for enforcement of a final judgment
The charge for enforcement of a final judgment is stipulated in Article 28-2 of Taiwanese Compulsory Execution Act (“Compulsory Execution Act”),
 which has also been increased by the Taiwan High Court in the “Taiwan High Court’s Standard for Increasing Court Charges in Civil Litigation, Non-litigation Cases and Compulsory Execution” amended in 2005.
 According to the currently effective law, in matters arising from proprietary rights, if the amount or value of the enforcement is less than NTD5,000, the charge for enforcement of a judgment is waived. If the amount or value of the enforcement is NTD5,000 or more, the charge for enforcement of a judgment is 0.8% of the amount or value of the enforcement, provided that a fraction of NTD100 shall be rounded up to NTD100 for the purpose of calculating and levying the charges for enforcement.
 

In matters arising from non-proprietary rights, the court levies a fixed charge for enforcement of a judgment at NTD3,000.
 
1.2.4 Charge for enforcement of a provisional attachment, provisional injunction or provisional execution
The charge for enforcement of a provisional attachment, provisional injunction or provisional execution is the same as the charge for enforcement of a final judgment as explained above. 
1.2.5 Miscellaneous 
· Black and white photocopy or print of court files:
 

NTD2 per B5 or A4 size page

NTD3 per B4 or A3 size page

· Color photocopy or print of court files:

NTD15 per B5 or A4 size page

NTD30 per B4 or A3 size page
· Photographing or scanning of court files: NTD10 per page, provided that such charge is waived if the client uses his own equipments for photographing or scanning.
 

· Translation of court files:
 

	From Chinese to English or Japanese:
	NTD350 per 100 Chinese characters

	From Chinese to Spanish, French or German:
	NTD450 per 100 Chinese characters

	From Chinese to other foreign language:
	NTD650 per 100 Chinese characters


· CD or DVD: NTD100 per CD or DVD

The client is entitled to request the court to provide the recording or minutes of the court hearing in CD or DVD format. The court charges NTD100 for each CD or DVD provided to the client. Likewise, if the client requests the court to provide the photographed or scanned files in DVD format, the court charges NTD100 for each DVD provided to the client.  
· Charges for issuing additional hardcopies of a judgment, certificate to the effect that the judgment had become final and binding or other litigation document: 

A ten-page document or less: NTD100 

A document more than ten pages: NTD100 for the first ten pages and NTD20 for every additional 5  pages. A fraction of five pages shall be rounded up to five pages for the purposes of calculating the charges.  

Taiwanese courts do not charge separately for VAT, bailiff and service of process. Nor do Taiwanese courts charge separately for fees for meals, accommodation and transportation incurred by the judge, court clerk, executive officer and interpreter for conducting acts of litigation outside the courtroom.
 
1.3 Lawyers’ fees
Lawyers are free to make various kinds of fee arrangements with their clients with the exception that contingent fees are not allowed in criminal cases and family law cases.
 In practice, the following arrangements are quite common.
1. Hourly fee. Lawyers may charge solely on an hourly basis, or sometimes lawyers will agree on a cap with their clients. Lawyers may also request a deposit or advance payment due at the time when the retainer agreements are concluded or shortly afterwards. 
2. Lump-sum fee. Lawyers and clients may agree on a straight lump-sum fee; Or, alternatively, lawyers and their clients will agree on a lump-sum fee, provided that if the court hearings are held for more than certain times, say five times, the clients has to pay lawyers certain amount, say NTD10,000, for the lawyers’ attendance to each court hearing afterwards.  
3. Contingent fee. Percentage of the contingent fee varies greatly in different cases. The percentage might be as high as 50% of the collected amount of a judgment in some extreme cases and might be as low as 2%, especially when the amount or value of the claim is gigantic. 
In addition, there can also be various combinations of the above, for example, a lump-sum advance payment plus a contingent fee or an hourly fee (usually at lower rates) plus a contingent fee and so on. Not only are the types of fee arrangements different; the amount of lawyers’ fees that lawyers will request for each case also varies greatly depending on the types of each case, complexities, disputed amount etc. Thus, it is difficult to provide exact figures for lawyers’ fees. 
Nonetheless, the Judicial Yuan promulgated a Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocate and Lawyer in the Court of Third Instance,
 which is applicable when the court or the presiding judge appoint an attorney to act as a special representative or advocate for a party.
 According to Article 4 of the Standard, when determining the amount of lawyers’ fees, the court shall take into consideration the complexity of the case, the result of the civil litigation and the level of indigence of the lawyer. Article 4 of the Standard also stipulates that the amount determined by the court shall not exceed the lower of the following maximum amount and the amount as agreed between a party and his lawyer.
 The maximum below is a maximum for representing a party in each lawsuit at each court of first, second or third instance, regardless of the number of lawyers representing a party.
 
1. In matters arising from proprietary rights: maximum 3% of the amount or value of the claim with a maximum at NTD500,000. 
2. In matters arising from non-proprietary rights: maximum NTD150,000. If a party combines several non-proprietary claims in one civil action, the maximum is increased to NTD300,000. 
3. If a party combines both proprietary and non- proprietary into on civil action, the maximum is NTD500,000.
In addition, Article 16 of Attorney Regulation Act requires bar associations to specify in their articles of incorporation a standard for lawyers’ fees applicable to their members, namely lawyers registered at the bar association.
 Accordingly, all bar associations in Taiwan include articles on lawyers’ fees in their articles of incorporation. Taipei Bar Association, Taichung Bar Association and Kaohsiung Bar Association are the three major bar associations in Taiwan. Therefore, the standards for lawyers fees set forth in their articles of incorporation are particularly noteworthy. The following table, Table III, summarizes those standards.  
Table III: Standards for lawyers’ fees stipulated in Articles of Incorporation of Taipei, Taichung and Kaohsiung Bar Associations

	
	Taipei Bar Association
 

(in NTD)
	Taichung Bar Association
 

(in NTD)
	Kaohsiung Bar Association
 

(in NTD)

	I. Charge by the type of service provided

	1. Consultation
	max. 8,000/hour

In complicated cases or special situations, the maximum may be increased up to 12,000/hour.
	max. 5,000/hour 

A fraction of one hour shall be rounded up to one hour. 
	max. 6,000/hour
A fraction of one hour shall be rounded up to one hour.
In complicated cases or special situations, the maximum may be increased.

	2. Go to the court to copy court files
	max. 12,000/trip
	max.8,000/trip  
	max.12,000/trip

In complicated cases or special situations, the maximum may be increased.

	3. Draft letters
	max.20,000/letter
	max.10,000/letter
	max.20,000/letter

In complicated cases or special situations, the maximum may be increased.

	4. Provide legal opinions or other documents for the client’s reference or consideration
	max. 80,000/case
	max. 100,000/case
	max. 80,000/case
In complicated cases or special situations, the maximum may be increased.

	5. Attend court hearing
	max. 20,000/hearing


	max. 10,000/hour


	max. 20,000/hearing

In complicated cases or special situations, the maximum may be increased.

	6. Draft legal documents to be submitted to the court
	max. 50,000 for each court of first, second and third instance 


	max. 15,000 for the court of first instance

max. 15,000 for the court of second instance

max. 50,000 for the court of third instance
	max. 50,000 for each court of first, second and third instance. 

In complicated cases or special situations, the maximum may be increased.

	II.  Lump-sum fee 

	1. Total lawyer’s fee in matters arising from proprietary rights
	max. 500,000 for each court of first, second and third instance 

If the amount or value of the claim exceeds 5,000,000, the maximum may be increased, provided that it is recommended the increased amount for each court of first, second and third instance shall not exceed 3% of the amount or value of the claim. 


	max. 300,000 for each court of first, second and third instance .
If the amount or value of the claim exceeds 2,000,000, the maximum may be increased, provided that it is recommended the increased amount for each court of first, second and third instance shall not exceed 5% of the amount or value of the claim.
	max. 500,000 for each court of first, second and third instance 

If the amount or value of the claim’ exceeds 2,500,000, the maximum may be increased.

	2. Total lawyer’s fee in matters arising from non-proprietary rights
	max. 500,000 for each court of first, second and third instance. 

In complicated cases, the maximum may be increased, provided that it is recommended the increased amount for each court of first, second and third instance shall not exceed 200,000.
	Same as above. 
	max. 500,000 for each court of first, second and third instance

In complicated cases or special situations, the maximum may be increased.

	III. Charge on an hourly basis

	
	max. 8,000/hour

In complicated cases or special situations, the maximum may be increased up to 12,000/hour.
	[Not specifically provided.]
	max. 6,000/hour

In complicated cases or special situations, the maximum may be increased.


1.4 A witness of fact
Except for those who are apprehended to appear, or refuse to sign a written oath or testify without giving a justifiable reason, a witness of fact is eligible to receive per diem allowances and travelling expenses.
 For transportation within the city in which the court resides, a witness of fact will be reimbursed for the expenses spent on buses and subway. If a witness of fact is physically challenged, he can also be reimbursed for tax fares against proof of such expenses. For transportation from other cities to the city in which the court resides, a witness of fact will be reimbursed for the expenses spent on trains, long-distance buses or ships. However, if surface transportation is impeded or if the assigned date for a witness of fact to appear in the court is imminent, a witness of fact can take airplanes on coach class and be reimbursed of the expenses thereof against proof of such expenses.
  
A witness of fact may request compensation for accommodation, meals and miscellaneous expenses at the following standard for the period during which the witness of fact is required to stay for the court hearing and for the period required for the witness of fact to travel between his residence and the court.
 
1. Accommodation: NTD1,400/day against proof of expenses. If a witness of fact fails to provide proof of such expenses, the witness of fact can only be paid for half of such amount, namely NTD700/day. 

2. Meals and miscellaneous expenses: NTD500/day.
In addition to the above, a witness of fact may request a per diem allowance at NTD500 for each of the days when he actually attends court hearings.
 
1.5 An expert
The standard of per diem allowances and travelling expenses applicable to a witness of fact also applies to an expert. In addition to per diem allowances and travelling expenses, an expert is eligible to request compensation for his service.
 The compensation for an expert’s professional service varies greatly in each case. The amount of compensation requested by an expert is subject to the court’s review and approval. When reviewing the amount, the court shall take into consideration the complexity of the case, the efforts to be spent by the expert and the general salary level in the society.
 Because situations in each case may vary significantly, it is difficult to provide a clear figure for the amount of such compensation.

1.6 What other factors constitute a “price” for bringing a claim
It is possible for a party, particularly a reluctant defendant, to procrastinate the civil litigation by not attending court hearings under all sorts of excuses that the party may exploit. In an ordinary proceeding, although CCP Article 385, Para. 1 stipulates that if a party fails to appear in the court on the designated hearing date, the court “may,” on the appearing party's motion, render a default judgment,
 the court may also decline the appearing party’s motion for default judgment. In practice, it is not uncommon that the court gives the non-appearing party a second chance by designating a new hearing date, especially if the non-appearing party files a motion or request with the court before the designated hearing date to explain the reason, or to put more precisely “the excuse,” for his non-appearance and to request the court to designate a new hearing date. The new hearing date may be someday after two weeks or even later because court hearings are not held consecutively in Taiwan. Therefore, by not appearing in the court, a party may defer the civil litigation for a period of time. But this trick cannot be played too many times because it is very likely that court will deliver a default judgment as per the appearing party’s motion for default judgment after a party’s failure to appear for two or three times. Nonetheless, a party is better to be prepared for some delay owing to the opponent’s excused non-appearance. 

The distance between a party and the court with jurisdiction may constitute a “price” for a party to bring up a claim. For example, if both parties agreed that Taiwan Taipei District Court shall have exclusive jurisdiction in any proceedings relating to a contract, a party residing in Kaohsiung, around 400 km away from Taipei, will have to consider if the amount or value of the claim is substantial enough to support him launching such a lawsuit because, under Taiwanese law, a party’s transportation expenses to and from the court as well as a party’s accommodation and other miscellaneous costs incurred from a civil litigation, are not compensable even the party eventually prevails. 
Foreign governing law may also constitute a “price” for a party to bring up a claim. If the governing law is a foreign law, a claimant has to explain how his claims are supported under the foreign law. The party can explain by producing the text of relevant foreign laws or regulations, legal opinions issued by lawyers admitted to practice in that foreign law jurisdiction, precedents rendered by the court in that foreign jurisdiction and so on. If any of the documents is written in a foreign language, the party introducing such documents to the court shall also provide a Chinese translation of such documents, if the court so orders.
 A scrupulous party may even obtain a legal opinion from a lawyer admitted to practice law in that foreign law jurisdiction to evaluate the party’s chance to win before he lodges the claim. All such process can be time-consuming and will increase related costs. Because such costs are not compensable even if the party eventually prevails, a party who intends to bring up such a claim will take these into consideration. 

If the case involves evidence to be taken in a foreign country, the evidence-taking shall be entrusted to be conducted by the competent jurisdictional authorities of such country or the relevant ambassador, minister envoy, consul or other institution or organization of the Republic of China, Taiwan, in that country authorized to do so.
 This process can also be very time-consuming and the efforts spent on foreign evidence-taking do not guarantee substantially helpful results. Therefore, if all or most of the evidence required to support a party’s claim is located in a foreign country, it can become an obstacle for the party who plans to launch the claim. 
CCP Article 96 Para. 1 provides that when the plaintiff does not have domicile, office, or place of business in Taiwan, R.O.C., the court shall, upon a motion filed by the defendant, order the plaintiff to provide a security for the litigation expenses.
 However, to the extent that the plaintiff's claim is not disputed by defendant or if the plaintiff's assets in Taiwan, R.O.C. are sufficient to compensate the litigation expenses, the court shall not order the plaintiff to provide such a security.
 When this Article is applicable, the plaintiff’s obligation to provide a security with the court also constitutes a “price” for bringing a claim.
2 Who bears the costs?  
2.1 Litigation expenses

CCP Article 78 stipulates a general principle that “the losing party shall bear the litigation expenses.”
 CCP Articles 79-86, Article 89, Para. 1 & 2 and Article 95-1 further stipulate the allocation of responsibilities of litigation expenses in greater details. These rules are applicable to all charges and costs listed in Section 1 with the exceptions of (1) some court charges for certain motions (2) charge for enforcement of a final judgment, a provisional attachment, provisional injunction or provisional execution; and, (3) most lawyers’ fees. The rules applicable to those exceptions are respectively explained in Sections 2.2 to 2.4. 
CCP Articles 79-86, Article 89, Para. 1 & 2 and Article 95-1 are quoted below. 
CCP Article 79 
In cases of a partial victory or a partial defeat, the court may, in its discretion, order the litigation expenses to be borne by both parties in a certain proportion; or by a particular party alone, or order both parties to separately bear the litigation expenses they incurred respectively.
CCP Article 80 

When a defendant had forthwith admitted to a claim presented by a plaintiff and established that the litigation action was unnecessary, the plaintiff shall bear the litigation expenses.

CCP Article 80-1

In matters arising from a partition or demarcation of a thing held indivisibly or other matters of similar nature, where it is manifestly unfair for the defeated party to bear solely the litigation expenses, the court may, in its discretion, order the prevailing party to bear part of the litigation expenses.

CCP Article 81

The court may, in its discretion, order the prevailing party to bear the litigation expenses incurred in full or in part for the following:
1. An act performed by the prevailing party which is unnecessary for asserting or defending its rights;
2. An act performed by the defeated party which is necessary for asserting or defending its rights in accordance with the phase of the proceedings reached at the time.
CCP Article 82

Where a party has failed timely to present means of attack or defense, or to meet a specified date or period, or otherwise delayed the proceeding by reason of whatever cause imputable to such party, the court may order such party to bear the litigation expenses incurred from the delay, in full or in part, irrespective of his/her victory.
CCP Article 83

In cases of voluntary dismissal, the plaintiff shall bear the litigation expenses. When the plaintiff voluntarily dismisses the action prior to the termination of the oral-argument session in the first instance, he/she may, within three months after such dismissal, move for the return of two-thirds of the court costs paid for that instance. 
The provision of the preceding paragraph shall apply mutatis mutandis to cases of voluntary dismissal of an appeal from a judgment or an appeal from a ruling.
CCP Article 84

In cases of a settlement, the parties shall respectively bear the expenses of the settlement and the litigation expenses, except as otherwise may be agreed upon.
When a settlement is reached, the parties may, within three months after the settlement date, move for the return of two-thirds of the court costs paid for the current court action.
CCP Article 85

Co-parties shall bear the litigation expenses in equal proportion. Notwithstanding, where there is a manifest difference in the co-parties, gains and losses from the action, the court may, taking such difference into consideration, order the litigation expenses to be borne proportionately to the gains and losses.
When the co-parties lose an action over a joint or indivisible debt, they shall bear the litigation expenses jointly and severally.
When one of the co-parties conducts acts of litigation solely for his/her own interests, the expenses incurred thereby shall be borne by such party.
CCP Article 86

An intervener shall bear the expenses incurred for the intervention. Notwithstanding, the opposing party shall still bear the litigation expenses imposed in accordance with the provisions of Articles 78 to 84 inclusive.
The provision of the preceding article shall apply mutatis mutandis to the case where the claim of the action must be adjudicated jointly with regard to the intervener and the supported party.
CCP Article 89, Para. 1 & 2

In cases of meritless litigation expenses incurred by the court clerk, the executive officer, the statutory agent, or the advocate, intentionally or through gross negligence, the court may by a ruling on a motion or its own initiative, order such court officer, statutory agent or advocate to bear the litigation expenses incurred.
Where the party who was permitted to conduct acts of litigation pro tempore in accordance with the provisions of Article 49 or the first paragraph of Article 75 failed to correct the remediable defect, the court may rule by an order on its own initiative that such party will bear the litigation expenses incurred by his/her acts of litigation.
CCP Article 95-1
Where a prosecutor is a party and bears litigation expenses in accordance with the provisions of this Section, such litigation expenses shall be disbursed by the national treasury.
2.2 Court charges for certain motions 

Pursuant to CCP Articles78 and 95, the general principle that “the losing party shall bear the litigation expenses” are applied mutatis mutandis to court charges of (1) a motion for restoration to status quo ante, (2) a motion for provisional attachment, provisional injunction, or revocation of a ruling for provisional attachment or provisional injunction, and (3) a motion for public summons. 
In terms of court charges of a motion for issuance of a payment order, if the debtor files an objection to the payment order in conformity with the law, the creditor’s filing of the motion shall be deemed the initiation of an action or an application for mediation, as the case maybe, and the court charges of a motion for issuance of a payment order shall be included as part of the litigation expenses or mediation proceeding expenses.
 In contrast, if the debtor does not file an objection to the payment order, the court charges of a motion for issuance of a payment order shall be borne by the debtor pursuant to CCP Articles78 and 95.
 
In general, court charges of a motion for pre-action perpetuation of evidence is regarded as part of litigation expenses,
 and the rules for allocation of responsibility of litigation expenses are applicable to court charges of a motion for pre-action perpetuation of evidence as well. However, if no action is initiated after a thirty-day period has lapsed from the day following the conclusion of the perpetuation of evidence proceeding, the court may, on a motion by an interested person, order the party who filed the motion to bear the expenses for the proceeding.

Court charges of a motion for intervention or for denying intervention shall be borne by the intervener pursuant to CCP Article 86, Para. 1, which provides that: “An intervener shall bear the expenses incurred for the intervention.”
 
Court charges of a motion for declaration of commencement of guardianship or commencement of assistance shall be borne by the person who has become subject to the order of commencement of guardianship or assistance, if he is declared under guardianship or assistance; otherwise, the court charges shall be borne by the person who filed the motion, provided that if the motion is filed by a prosecutor, the court charges shall be borne by the national treasury. 
  

Court charges of a motion for revocation of commencement of guardianship or commencement of assistance shall be borne by the person who has become subject to the order of commencement of guardianship or assistance, if commencement of guardianship or commencement of assistance is revoked; otherwise, the court charges shall be borne by the person who filed the motion, provided that if the motion is filed by a prosecutor, the court charges shall be borne by the national treasury. 
  

According to CCP Article 549-1, court charges of a motion for a judgment of abridgment of rights shall be borne by the applicant if the court enters a judgment of abridgment of rights, provided that the expenses incurred from a declaration of rights shall be borne by the declarer.
 In contrast, if the applicant’s motion is declined by the court, the court will order the applicant to bear the related court charges pursuant to CCP Articles 78 and 95. 

As to court charges of a motion for declaration of death, CCP Article 634 provides that if the absent person is declared dead, the court charges shall reimbursed from the estate of the absent person; otherwise, the applicant shall bear the court charges, provided that if the applicant is a public prosecutor, the national treasury shall bear the court charges.
 
2.3 Charges for enforcement
The charge for enforcement of a final judgment and charge for enforcement of a provisional attachment, provisional injunction or provisional execution are “charges for enforcement” and do not fall within the definition of “litigation expenses” in CCP Article 78. According to Article 28, Para. 1 of the Compulsory Execution Act, charges for enforcement to the extent necessary shall be borne by the debtor.
  

2.4 Lawyers’ fees
In principle, lawyers’ fees are not considered as part of litigation expenses and each of the parties has to bear his own lawyers’ fees. However, there are two exceptions. First, when the court appoints a lawyer as a party’s special representative or advocate,
 the lawyers’ fees to be paid to the special representative or advocate shall be determined by the court or the presiding judge and such lawyers’ fees are considered as part of litigation expenses.
 Second, pursuant to CCP Article 466-3, Para. 1 & 3,
 lawyers’ fees paid to an attorney in the court of third instance are also regarded as part of the litigation expenses and the maximum amount thereof is prescribed in Article 4 of Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocates and Lawyers in the Court of Third Instance.

The lawyers’ fees described in the above two exceptions are regarded as part of litigation expenses and thus, shall be borne by the parties in accordance with the same rules applicable to litigation expenses. It is noteworthy that in practice, it is possible that the lawyers’ fees actually paid to an advocate or an attorney in the court of third instance are more than the maximum set forth in the Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocate and Lawyer in the Court of Third Instance. The agreement between a party and his lawyer on a retainer higher than the maximum stipulated in the Standard is still valid and enforceable, but the amount above the maximum will not be regarded as part of litigation expenses. Therefore, the prevailing party will only be eligible to request the losing party to be responsible for the maximum amount provided in the Standard, rather than the full amount the party actually paid to his advocate or lawyer in the court of third instance.
2.5 When must payment be made? 
The general principle is that full payment of court charges to the court is one of the requirements for a plaintiff to launch an action and for an applicant to file a proper appeal. If a plaintiff or applicant fails to pay all or part of the court charges, the court will order the plaintiff or applicant to pay the court charges within a designated period of time.
 CCP does not specifically provide for a length of the period. In practice, it is usually within five or seven days after the plaintiff’s receipt of the court’s order but can be as long as fifteen days in rare cases, especially when the amount involved is huge. If the plaintiff or applicant still fails to pay the court charges in full, the action will be dismissed by the court with a ruling.
 
CCP Article 77-22 provides two exceptions to the general principle above. First, pursuant to CCP Article 77-22, Para. 1, when multiple parties, whose common interests have arisen from the same public nuisance, traffic accident, product defect, or the same transaction or occurrence of any kind, appoint one or more persons among themselves in accordance with the provision of CCP Article 41 to sue for the same category of legal claims, if the court charges exceed NTD600,000, the claimant shall be temporarily exempted from paying the portion of the court charges in excess of NTD600,000.
 After the action is concluded and final, the court of first instance shall make a ruling on its own initiative to levy the court charges, which have been temporarily exempted under Article 77-22, Para. 1, against the party who should bear such court charges in accordance with applicable articles in CCP.
 Second, pursuant to CCP Article 77-22, Para. 2, when an incorporated charitable association or a foundation, with the permission of its competent governmental business authority and to the extent permitted by the purposes as prescribed in its bylaws, initiates an action for injunctive relief prohibiting specific acts of a person who has violated the interests of the majority concerned under CCP Article 44-3, Para.1, the claimant shall be exempted from paying the court charges.
 
Likewise, full payment of court charges for rehearing is one of the requirements for the commencement of rehearing proceedings.
 If a party fails to pay all or part of the court charges, the court will order the party initiating the rehearing proceedings to pay the court charges within a designated period of time.
 CCP does not specifically provide for a length of the period. In practice, it is usually within five or seven days after the party’s receipt of the court’s order but can be as long as fifteen days in rare cases, especially when the amount involved is huge. If the party still fails to pay the court charges in full, the action of rehearing will be dismissed by the court with a ruling.
 
Similarly, court charges for appeal and re-appeal against a court ruling and court charges for motions listed in CCP Articles 77-19 are also required at the time when the motions are lodged with the court. If a party fails to pay all or part of the court charges, the court will order the party filing the motion to pay the court charges within a designated period of time. If the party still fails to pay the court charges in full within such period, the motion will be dismissed by the court with a ruling. 
The charge for enforcement of a final judgment and charge for enforcement of a provisional attachment, provisional injunction or provisional execution are usually paid at the time when a motion for enforcement is filed with the court because, in practice, a party (especially a party represented by a lawyer) usually pays the charges for enforcement to the court’s accounting division first to obtain a receipt proving that the charges for enforcement have been properly paid and then, submits the receipt together with the motion to the court. However, if a party fails to pay all or part of the charges for enforcement, the court will order the party to pay the charges for enforcement within a designated period of time. If the party still fails to pay in full within such period, the motion for enforcement will be declined by the court with a ruling.
Per diem allowances and compensation to a witness of fact and an expert are regarded as fees necessary for conducting an act of litigation, the presiding judge may order a party to advance within a designated period of time.
 The court clerk, after so approved by the court, will notify the party introducing a witness of fact or requesting an expert to advance related fees to the court first.
 If a witness of fact or an expert is called up by the court on its own initiative as it deems necessary, the court will order a party to advance related fees or order both parties to bear the related fees evenly.
 If the party fails to advance the fee, the court may elect not to conduct such act or notify the opponent to disburse the payment. If the proceedings will be prevented from continuing without the advance of payment for such fees and both parties refuse to advance or disburse such fees after being notified to do so within a designated period of time, the proceeding shall be deemed stayed by consent.
 Under this situation, the parties shall resume the proceedings within four months thereafter by advancing or disbursing the fees to the court. If no advancement or disbursement is made within the four-month period, the action or appeal shall be deemed withdrawn voluntarily.
 
Because the amount of fees for photocopying and photographing is determined by number of pages copied or photographed, court staff usually will not request a party to advance the amount, but the amount shall be paid immediately after photocopying or photographing. 
As to lawyers’ fees, a client and his lawyers are free to agree upon a payment schedule and method for lawyers’ fees. In practice, if lawyers charge on an hourly basis, a statement will be sent to the client periodically to request for payment. Lawyers might request their client to pay a deposit and advance payment for disbursement at the time when the retainer agreement is concluded or shortly afterwards. If lawyers charge a lump-sum fee, the fee can be made in advance in full or be made as the litigation progresses, say 50% up front and 50% when a judgment is rendered or any other combination. If lawyers’ fees are contingent, the amount to be paid is uncertain until the outcome of the case is revealed so that contingent fees are collected after the case is closed. However, even when charging by contingent, lawyers may still require their client to advance part of the retainer or disbursement up front.  
2.6 When does an opponent receive information about the size of risk/actual amount of fees for which he might/does have to pay
Except for lawyers’ fees and compensation to experts for their professional service, all the other costs are specified in law so that at a very early stage of a civil litigation, an opponent already has information handy about the size of risk and actual amount of fees for which he might have to pay. Even when the value of a claim is not very clear or argued by the parties, the value of a claim will be determined by the court as one of the first issues to be determined in a civil litigation because payment of court charges is one of the requirements of a valid claim.

As to lawyers’ fees, except for lawyers’ fees paid to an attorney in the court of third instance within the maximum as stipulated by law, which is regarded as part of the litigation expenses,
 other lawyers’ fees are to be borne by each of the parties incurring such costs, unless otherwise agreed by the parties in their contract. Therefore, a losing party generally does not have to be responsible for the winning party’s lawyers’ fees, and even when the losing party has to bear the winning party’s lawyers’ fees pursuant to CCP Articles 78 and 466-3, Para. 1, the law also sets a maximum for such amount. Therefore, the opponent’s risk in this regard is quite predictable and assessable. On the other hand, compensation for an expert’s professional service is less predictable at the beginning stage of a civil litigation because the scope of an expert’s service required, if such service is necessary for the case, and how an expert will charge might not be so clear then. But it will be clear at the latest when the compensation for an expert’s professional service is reviewed and approved by the court. An expert who keeps a standard fee schedule for the expert service may submit a report on expert fees before or after the commencement of expert service. But if an expert does not have a standard fee schedule for providing expert service, the expert shall, before the commencement of work, submit a report specifying fees for each type of services to be provided or a lump-sum fee to the court for its approval.
  

3 What are the sources of finance for bringing or defending a legal claim?

3.1 Personal funds 
In most cases, the costs for bringing or defending a legal claim are supported by personal funds.

3.2 Legal aid

If a party lacks the financial means to pay litigation expenses, except in cases where there is manifestly no prospect for a party to prevail in the action, the court shall, by ruling on a motion, grant litigation aid.
 If a motion for litigation aid is granted by the court, the party receiving litigation aid will be:

1. temporary exempted from paying the court charges and other litigation expenses which are to be advanced under applicable laws, and the national treasury shall disburse the litigation expenses for which the party is so temporarily exempted from paying; 
2. exempted from providing a security for the litigation expenses, if applicable; and

3. temporary exempted from paying the attorney's fees when the presiding judge, pursuant to the applicable laws, appoints an attorney to advocate the case for the party.

There had been different opinions on whether a party who seeks compulsory execution but lacks the financial means to pay the charges for enforcement is eligible to file a motion for grant of litigation aid. Some argued that because Compulsory Execution Law does not have any special provisions of litigation aid, CCP Article 107 shall apply mutatis mutandis to charges for enforcement.
 But the others did not agree. This issue was discussed in a conference held by Taiwan High Court with its branch courts in 2004 and the majority view in that conference held that CCP Article 107 shall apply mutatis mutandis to charges for enforcement.
 Therefore, a party who seeks compulsory execution but lacks the financial means to pay the charges for enforcement is eligible to file a motion for grant of litigation aid on the grounds of CCP Article 107 and Article 30-1 of Compulsory Execution Act.
When determining whether a party “lacks financial means to pay the litigation expenses,” a court shall take into consideration the basic living expenses of the party and his families living together with the party.
 The Supreme Court elaborated in one of its leading precedents that a party “lacks financial means to pay the litigation expenses” should mean a party who is struggling in life and lacks economic credibility.”
 This view has been repeatedly cited and followed by lower courts and the Supreme Court itself in other cases.   
In addition to litigation aid under CCP, an eligible party can also refer to Legal Aids Act to obtain legal aid service from lawyers or other professionals with the help of Legal Aid Foundation, which was established under Legal Aids Act to provide legal aid to people who are qualified to receive legal aid under the Act.
 The Foundation is mainly funded by annual budget of the Judicial Yuan of the Republic of China, although there are also donations from the private sectors. 
 Regarding civil litigation, Legal Aid Foundation will sponsor legal aid receivers to retain a lawyer to represent them in civil litigation cases. The lawyer will be paid by the Legal Aid Foundation directly at a lump-sum rate stipulated in Article 28 of Legal Aids Act and related rules.

According to Articles 13 & 14 of Legal Aids Act, people qualified to receive legal aid are:
 

1. Indigent people as defined in Article 3 of Legal Aids Act; 

2. Without retaining an attorney or representative, the defendant is on trial for a crime which is punishable for more than three years or is adjudicated by the high court as the court of first instance;

3. Without retaining an attorney or representative, a defendant who is on trial is unable to express himself or herself clearly because of mental retardation and the chief presiding judge considers it is necessary to retain an attorney or representative for the defendant; and

4. A person who is qualified as a low-income residence under the Social Relief Act.

Unless otherwise instructed in writing by his client, namely the legal aid receiver, the lawyer representing a legal aid receiver in a civil litigation is obliged to file a motion for grant of litigation aid with the court under CCP Article 107.
 In such situation, if the legal aid receiver is a qualified as indigent person by any branch of Legal Aid Foundation, the court shall grant litigation aid to the legal aid receiver, provided that if there is any fact proving that the legal aid receiver actually fails to meet the requirements for receiving legal aids, the court may still decline the motion.
 
It is noteworthy that certain types of civil litigation are excluded from receiving legal aid under the Act, which are:

1. Election lawsuit;

2. Small claims and related enforcement procedures; 

3. Rehearing;

4. Cases involving investment in stocks, securities, derivatives, real estates, bonds, funds and other investment activities; and
5. Trademarks and patents.
3.3 Legal expenses insurance (LEI, i.e. before-the-event), for individuals for companies.

Legal expenses insurance are commonly seen in liability insurance, for example, product liability insurance, directors, supervisors and officers liability insurance and car insurance. Legal expenses coverage, which covers litigation expenses, lawyers’ fees and so on, might be provided in a basic insurance agreement or optional. 

Regardless of whether such coverage is optional or not, the clauses are drafted in a way to ensure the insurance company’s control over compensable legal expenses. For example, some clause provides that the legal expenses are compensable only if such expenses are approved by the insurance company in writing in advance; some clause provides that the legal expenses are compensable to the extent that those expenses, together with all the other compensable amounts, do not exceed the insurance amount.
3.4 After-the-event (ATE) insurance 

After-the-event (ATE) insurance is very rare, if not unavailable, in Taiwan.
3.5 Loans or grants from banks, trade associations, etc.
Loans or grants for the purpose of paying legal expenses from banks, trade associations are rare in Taiwan. 

3.6 Funding from a lawyer or other third party investor
A lawyer may agree to provide legal service to a client at a lower price or for free, if he will. Whether a lawyer will agree to fund a client for litigation expenses, charges for enforcement or other costs are subject to the agreement between the lawyer and his client. It does not happen unless the situations do require and does not happen often. 
Whether a third party investor will agree to fund a client for litigation expenses, charges for enforcement or other costs is subject to the agreement between the investor and the client. It is more likely to happen where there is also an arrangement on how to share the benefit resulting from the outcome of the civil litigation, if the client wins. 
4 Further issues
4.1 How predictable are the amounts involved?
Except for lawyers’ fees and compensation to experts for their professional service, all other costs are quite predicable because the rate and amount are clearly provided in CCP and related law. Lawyers’ fees and compensation to experts for their professional service are less predictable not only because those vary with the complexity of cases, but also because different lawyers and experts may charge differently for the same case and so do experts. 

4.2 How long do the procedures take?  
According to Judicial Statistics Yearbook 2007 and monthly reports released by the Judicial Yuan, the average number of days to close a case in 2007 at each court is as follows:
 
The Supreme Court: 



 33.50 days

Taiwan High Court: 



151.39 days

District Court:





 46.57 days
 




Simple proceedings


 60.67 days




Family cases



133.91 days

IP Court: 
Court of first instance:

 97.67 days




Court of second instance:
 88.53 days

The average number of days to close a case at the District Court is calculated on a basis of collecting data of civil litigation cases, non-litigation cases and compulsory execution cases handled by the district court all together so that the average number of days to close a case is obviously less than the average number of days required to close a civil litigation case. 
4.3 What proportion of cases is settled and how long do they take?
Judicial Statistics Yearbook 2007 and monthly reports released by the Judicial Yuan provide figures related to numbers of cases settled under different proceedings, which are available at the following tables: 

1. State of Filings and Dispositions of Civil Cases in the High Courts and Their Branches – by Year and Organ
2. State of Civil Appeals Cases Terminated by the High Courts and Their Branches – by Year and Organ 
3. State of Civil Appeal Cases of the Third Instance Remanded or Assigned for New Trial Terminated by the High Courts and Their Branches – by Year and Organ
4. State of Filings and Dispositions of Civil Appeals Cases of State Compensation in the High Courts and Their Branches – by Year and Organ
5. Summary of Civil Cases Handled by the District Courts - by Year 
4.4 What figures (or estimates) are available on the numbers of civil litigation cases started, completed, or settled before judgment, for different available procedures, e.g. general courts, small claims, commercial or other special courts or tribunals, ombudsmen, special schemes, codes of business conduct, etc? Please give figures back to 2000 if available.
The figures are available at the following tables in Judicial Statistics Yearbook 2007 and monthly reports released by the Judicial Yuan. Regarding the Supreme Court, the table titled “Civil Cases Terminated by the Supreme Court–by Year” provides the figures from 1998. 

At Taiwan High Court level, in order to handle special civil cases more efficiently, besides general civil courts, Taiwan High Court has established professional courts in several areas of law, which include Professional Court of National Compensation, Professional Court of Election Litigation, Professional Court of Fair Trade Cases, Professional Court of Securities and Futures, Professional Court of Labor Disputes, Professional Court of Medical Disputes.
 But the Judicial Statistics Yearbook only contains figures of two professional courts, namely Professional Court of National Compensation and Professional Court of Election Litigation. The following tables are excerpted from Judicial Statistics Yearbook2007 and Judicial Yuan’s monthly reports. 

1. State of Civil Appeals Cases Terminated by the High Courts and Their Branches – by Year and Organ
2. Summary of Civil Cases Handled by the High Courts and Their Branches

3. State of Filings and Dispositions of Civil Servants Election and Recall Appeal Cases in the High Courts and Their Branches – Divide by Cause and Organ
4. State of Filings and Dispositions of Civil Appeals Cases of State Compensation in the High Courts and Their Branches – by Year and Organ
At the district court level, more figures are available. The following tables are excerpted from Judicial Statistics Yearbook2007 and Judicial Yuan’s monthly reports.

1. Summary of Civil Cases Handled by the District Courts - by Year

2. State of Filings and Dispositions of Civil Cases in the District Courts – by Year
3. Number of Filings and Dispositions of Civil Simple Proceeding Cases by the District Courts – by Year and Organ
4. State of Filings and Dispositions of State Compensation Cases in the District Courts – by Year
5. State of Filings and Dispositions of Family Cases in the District Courts – by Year
6. State of Civil Mediation Cases Terminated by the District Courts – by Year
4.5 What restrictions apply to appeals?  Are appeal courts bound by the findings of fact at first instance?  What percentage of cases is appealed?  How do the costs of an appeal compare to first instance?
The court of second instance is also a trier of fact and is not bound by the findings of fact at first instance. In contrast, court of third instance only deals with legal issues and it has to render its judgment on the basis of the findings of fact by the courts of first and second instance.
 CCP provides restrictions of appeal to the court of third instance as follows:

1. No appeal may be taken to the court of third instance except on the ground that the original judgment is in contravention of the laws and regulations.

2. No appeal may be taken to the judgment of a court of third instance on an action arising from proprietary rights when the value of the interests in such appeal is not more than NTD1,500,000.
 
3. An appeal from a judgment or an appeal from a ruling taken to the third instance from decisions made in the second instance under summary proceeding must be permitted by the original court which entered such decision.

4. No appeal from either a judgment or an appeal from a ruling may be taken from the decision made in the second instance under a Small-Claim Proceeding.
 
5. A party who did not file an appeal or an incidental appeal from the judgment, or a part thereof, of the first instance to the court of second instance may not take an appeal to a court of third instance from a judgment of a court of second instance, affirming the judgment of a court of first instance.
 
In addition, no appeal may be taken from a judgment of abridgment of rights,
 although in certain situations, an action may be initiated against the applicant for public summons in the original court to seek revocation of the judgment of abridgment of rights.
 Those situations are specified in CCP Article 551 as follows:

1. Where the public summons proceeding as effectuated is not authorized by the law;
2. Where no public notice is effectuated under the public summons proceeding, or the public notice is not effectuated in conformity with the law;
3. Where the public notice is not effectuated according to the period prescribed for a public summons proceeding;
4. Where the judge who entered the judgment of abridgment of rights should have voluntarily disqualified him/herself from the matter;
5. Where the rights declared have not been duly considered in the judgment; or
6. Where there exist grounds for rehearing as provided in the seventh to the tenth subparagraphs inclusive of the first paragraph of Article 496.
Court charges for the court of second or third instance is 150% of court charges for the court of first instance.
 

4.6 What reforms can be recommended?

Judges’ lack of professional knowledge about matters involved in disputes will result in inefficient communication between the judges and the parties and thus prolong civil litigation proceedings, especially in cases requiring high level of professional knowledge and techniques. To respond to the request from the general public, Intellectual Properly Court was established on July 1, 2008 to handle disputes arising from or related to intellectual property rights. Professional courts had also been established at Taiwan High Court and district courts to handle cases involving professional knowledge. Recently, commentators have suggested the court to establish a professional court specialized in handling construction disputes so as to accelerate court’s proceedings of construction dispute cases. Because the amount of claim in construction cases is usually bigger, if the plaintiff, usually a contractor, cannot receive a judgment in time, the plaintiff might go bankrupt before he eventually obtains a judgment in favor of him. 
Another proposed reform is to further realize the goal of amendment to preparatory proceeding by exchange of pleadings before a court session, either an oral-argument session or a preparatory session. CCP Article 268-1 provides that: “After a preparatory proceeding by exchange of pleadings has been completed in accordance with the provisions of the two preceding articles, the presiding judge or the commissioned judge shall promptly designate a date for the oral-argument session or the preparatory session.”
 This article was first introduced into CCP when CCP was amended in 2000 with an aim to enhance pleading exchange proceedings before a court session is held to promote efficiency of the litigation proceedings. The goal is to have both parties exchange all their pleadings, arguments and available evidence before a court session. However, in practice, there is still room for improvement. 
4.7 What strategies are used by the parties to lower costs (e.g. tactics in cases, or procedural options like budgets, cost capping orders, costs protection orders)?
Lawyers’ fees and compensation to experts for their professional services are two major factors that bring substantial impacts on a party’s total legal costs. To control legal budgets, especially in economic down times like now, more and more clients request their lawyers or experts to provide an estimation or cap for legal services. In addition, while there is a need to engage lawyers or experts for their professional services, the client is more likely to inquire around for quotations for the same project so as to compare the terms and prices available in market. 
For different cases of the same nature, a party may consider launching a lawsuit for one claim first to test water and then, file other claims with the court after he obtains a favorable judgment, as long as other claims will not be time barred if lodged with the court later. A claimant is more likely to conduct an investigation on the potential defendant’s financial status at an acceptable cost before launching a lawsuit so as to avoid launching a futile lawsuit. 
4.8 How proportionate are the sums involved?
A table titled “State and Subject-Matter Amounts of Money of Civil Cases Terminated in the First Instance by the District Courts – by Year” in Judicial Statistics Yearbook 2007 provides an analysis on number of cases at different range of amount or value of the claim. According to this Table, the ratio between the number of cases involving matters arising from proprietary rights and that of cases involving matters arising from non-proprietary right is about 7:3.
Case Studies
[The following calculations are based upon an exchange rate of GBP1=NTD54]

1. Small claim: repayment to a consumer of €200 price paid for product not delivered.
The court charge of court of first instance: NTD1,000 (about €18.5)
2. Family: divorce between husband on average income (say €50,000 pa), wife with no income, two children, living in an average home.
The claim of divorce and claim of right of custody are both matters arising from non-proprietary rights and are two claims. If the claimant files not only a claim for divorce but also a claim for right of custody, the court charge of court of first instance is NTD6,000 (about €111.1).

The claim of alimony and distribution of marriage assets are matters arising from proprietary rights so that the court charge of court of first instance depends upon the amount of the plaintiff’s claim. Assume that the wife claims marriage assets at the value of €250,000 and alimony at €20,000 per year for 20 year (because she also claims that one of the two children will be living with her afterwards). The total value of the claim arising proprietary rights will become €650,000. The court charge of court of first instance for this part is NTD320,880. 
The total court charge of court of first instance is NTD326,880(about €6,053.3)
(NTD6,000+NTD320,880= NTD326,880)
3. RTA: road traffic accident collision, in which the rear of the claimant’s car and the front of the defendant’s car are moderately damaged (i.e. rear and front respectively require total replacement panels, but engine is undamaged); cost of repair and replacement car €6,000.
The court charge of court of first instance: NTD3,530 (about €65.4)
4. Employment: wrongful loss of employment by a middle-ranging manager (say salary €50,000 pa).
Assume that the contract between the middle-ranging manager and the company will not expire until one year later. The middle-ranging manager may suit the company for loss of profit of this unrealized one-year salary €50,000 The court charge of the court of first instance is NTD27,730 (about €513.5). 
5. Medical negligence: doctor’s error results in permanent (a) loss of ability to walk (b) paraplegia, for male claimant aged 25 on salary of €25,000 pa, no current dependents, but likelihood of marriage and two children.
(a) loss of ability to walk
Assume that this case involves the doctor’s criminal responsibility. It is more likely that the claimant files a complaint with a district prosecutor first to investigate into the doctor’s criminal responsibility. If the prosecutor decides to prosecute the doctor, the claimant can then launch a supplementary civil action for compensation of damages incurred thereof, including compensation for loss of ability to work, related medical expenses and costs for retaining a helper. By doing so, the claimant does not have to pay any court charges because criminal court does not levy court charges. If the criminal court holds that the supplementary civil action is too complicated and it takes a long time to render a judgment on the civil case, the court may transfer the case to civil court. Under such situation, the court charge, as which would otherwise be charged in civil litigation proceedings, shall be exempted.

Alternatively, if the claimant launches a civil action with the civil division of the court, instead of launching a supplementary civil action, the court charge will be as follows. Assume that the claimant completely lost his ability to work; the retirement age is 60 and the Hoffman Table for Calculation of Current Value
 is used. The claimant may claim NTD27,747,650 as compensation for his loss of ability to work. The calculation is as follows: 
€25,000=NTD1,350,000   60-25=35 (year)  

1,350,000×20.553815(factor for 35 years under Hoffman Table for Calculation of Current Value)=27,747,650

Assume that related medical expenses are NTD300,000. 
Assume that the claimant had to be hospitalized longer than he should have been owing to the doctor’s error and the costs for retaining a helper during such additional period of time are NTD200,000

The total amount is NTD28,247,650
The court charge of the court of first instance is NTD260,600 (about €4,825.9)
(b) paraplegia
Assume that this case involves the doctor’s criminal responsibility. The analysis regarding filing a criminal complaint and a supplementary civil action above is also applicable in the case of paraplegia. 

Assume that the claimant also completely lost his ability to work and the claimant’s medical expenses and costs for retaining a helper during the additional time in hospital are the same as above. The court charge of the court of first instance will also be the same as above. 
6. SME: small company claim for unpaid debt of €8,000.
The company can first file a motion for the issuance of a payment order. The court charge for filing such motion is NTD500 (about €9). If the debtor does not object to the payment order, the payment order becomes final and binding,
 and the company can enforce this final payment order against the debtor. If so, the company has then to advance NTD3,456 (about €64) as the charge for enforcement to the court. The charge for enforcement will eventually be borne by the debtor and be collected at the same time when the debts are collected.   
If the debtor does object to the payment order, the company’s application for issuance of the payment order shall be deemed as the initiation of a court action.
 The court charge of court of first instance is NTD4,740 (about €87.8). Because the company had paid NTD500 when the company filed the motion for issuance of a payment order, the court will only order the company to pay the difference of NTD500 and NTD4,740, namely NTD4,240. 
7. Large commercial case: substantial and complex breach of contract claim between two large companies over supply of defective machinery worth €2 million, with €5 million loss of profit.
Both actual damages and loss of profit are compensable under Article 216 Taiwanese Civil Code.
 Assume that the defective machinery does not have any market value so that buyer can claim both €2 million for damages and €3 million for loss of profit. The court charge of court of first instance is NTD2,201,000 (about €40,759.3).
8. Injunction – consumer: against neighbour to stop noise.
An action to request the defendant stop making noise is a matter arising from non-proprietary rights so that the court charge of court of first instance is NTD3,000 (about €55.6). 
The claimant may also bring this dispute to mediation first. The court does not charge any fee for mediation of disputes over non-proprietary rights.
 
9. Injunction – commercial: prevent illegal breach of intellectual property in commercial information between two substantial companies.

This case falls into the jurisdiction of Intellectual Property Court.
 An injunction to prevent illegal breach of intellectual property in commercial information between two substantial companies is likely to be regarded as a matter arising from proprietary rights. Article 1 of Intellectual Property Case Adjudication Act specifies that “For matters not provided for under the Act, the laws applicable to civil, criminal or administrative actions, as the case may be, shall govern.”
 As Intellectual Property Case Adjudication Act does not have any special provisions on court charges, provisions of court charges in CCP are still applicable in this case. 
The court charge is determined by the value of the claimant’s claim, which is often intensively argued by the claimant and defendant in this kind of cases. Accordingly to CCP Article 77-1, Para. 1, it is the court that has the authorization to decide the value of a claim.
 If there is a transaction value, the claim’s value will be determined based on its transaction value at the time when the action is initiated. If there is no transaction value, the claim’s value will be determined based on the interests in the claim as owned by the claimant.
 The later, in this kind of cases and in practice, is often interpreted as the proprietary benefits that the claimant may enjoy if his claim for an injunction to prevent the illegal breach of intellectual property is granted by the court.

Questions for Scholars only

a. Please give the background and historical context to the rules on funding and costs.  What principles and theory apply?  How do the rules on civil procedure or substantive law affect the current situation on funding and costs?

1. In Taiwan, regulations for civil litigation expenses were originally stipulated in “Civil Litigation Expenses Act”. In 2003, due to a purpose of laws integration, this special law was abolished and integrated into Code of Civil Procedure. Civil litigation expenses mainly cover court charges, and other costs including taxable fees for photocopies, video recording, transcripts, translation, daily fees, travel expenses of witnesses and expert witnesses, and other fees and disbursements necessary for the proceeding items.

2. Litigation expenses in principle did not cover attorney’s fees, but after the amendment in 2002 that an appellant is required to appoint an attorney as his/her advocate in the appeal from the judgment of a court of second instance, compensation paid to the attorney in the court of third instance shall be included as a part of the litigation expenses as per the newly amended Code of Civil Procedure Article 466-3. Nevertheless, compensation paid to an attorney in a court of the first and the second instance is not included as a part of the litigation expenses, unless, according to Code of Civil Procedure Article 77-25, when the attorney is appointed by the court or the presiding judge to act as the special representative or advocate for a party. For illustration, an incorporated charitable association’s initiating a compensation action on behalf of its members, an incorporated charitable association or a foundation’s initiating an action to prohibit specific acts of a person who has violated the interests of the majority concerned, or an attorney appointed for an adopted minor child. 
Court charges are based on the price or value of a claim that be determined by the court. The claim's value will be based on its transaction value at the time when the action is initiated or, in the absence of such transaction value, the interests in the claim as owned by the plaintiff. The plaintiff bears the initial responsibility for the court charges. 

The criterion for calculating court charges is a certain ratio of the claim’s price or value, which will decrease with the increase of the claim’s value. The court charge shall be at least NTD 1,000 (equivalent to USD 30 with the exchange rate that USD 1 equates to NTD 33) since according to CCP Article 77-13, in matters arising from proprietary rights, the court charge shall be NTD 1,000 on the claim's value of or below NTD 100,000, while in matters arising from non-proprietary rights, a court charge of NTD 3,000 shall be taxed as per Article 77-14.

In matters of appeal to a court of second or third instance, an additional five-tenths court charge of first instance shall be taxed in accordance with the provisions of CCP Articles 77-13 and 77-14. No court charges will be taxed on a repeated appeal from a judgment rendered after the case has been remanded or transferred by a superior court, or on an appeal from a judgment rendered by the transferee court after the case is transferred in accordance with the provision of the second paragraph of CCP Article 452. When a claim is amended or added in a court of second instance or is asserted in an action initiated in accordance with the provision of CCP Article 54, the court charges shall be taxed in accordance with the provision of the third paragraph of the preceding article and the provisions of the preceding paragraph shall apply mutatis mutandis. The same principle shall apply to a counterclaim, upon which court charges shall be taxed.
3. To encourage the usage of mediation in court, the mediation cost is lower than the court charge. In a motion for mediation of disputes over proprietary rights, no filing fees will be taxed where the price or claim's value is less than NTD 100,000. A filing fee shall be taxed for claims valued at NTD 100,000 or greater according to the following rates: NTD 1,000 where the price or claim's value is NTD 100,000 or more but less than NTD 1,000,000; NTD 2,000 where the price or claim's value is NTD1,000,000 or more but less than NTD 5,000,00; NTD 3,000 where the price or claim's value is NTD 5,000,000 or more but less than NTD 10,000,000; NTD 5,000 where the price or claim's value is NTD 10,000,000 or more. No filing fees will be taxed on a motion for mediation of disputes over non-proprietary rights. In cases where an action is initiated within thirty days following an unsuccessful mediation, the party moving for mediation may have the filing fees paid for that motion deducted from the court charge to be paid.
4. In circumstances where the plaintiff is indigent who lacks the financial means to pay the litigation expenses, to ensure his/her right of instituting legal proceedings, there exists legal aid system, which temporarily exempts the plaintiff, who applies for legal aid and gets permission from the court, from paying court charges and other litigation expenses.

Besides original legal aid system provided in Code of Civil Procedure, to access entitled people to the court claiming for their rights, and to protect their rights of instituting legal proceedings and that of equality, Legal Aids Act was made and announced in 2004 (announced on Jan. 7, 2004). Under the given Act, indigent people can apply for legal aid to Legal Aids Foundation, which is an independent foundation financed by government to carry out the mission of legal aids.

In cases where legal aids are permitted, in addition to appointing attorney and paying compensation to the appointed attorney, the Foundation bears the necessary court charges and other necessary litigation expenses. However, to ease the financial burden of Foundation, in cases where an indigent person who has received legal aids form the Chapter applies the litigation in forma pauperis to the court during the legal proceeding shall be granted pursuant to Legal Aids Act Article 62, the remuneration and necessary fees paid by the Chapter for the legal aids are considered as part of the litigation expenses as per Article 35. Therefore, besides that court charges and other expenses can be temporarily exempted according to Code of Civil Procedure, parties (both plaintiff and defendant) can receive assistance from an attorney whose compensation is paid by Legal Aids Foundation.
5. To encourage multiple parties to utilise delegate action and class action, there are special provisions on the imposition of court charges. When multiple parties, whose common interests have arisen from the same public nuisance, traffic accident, product defect, or the same transaction or occurrence of any kind, appoint one or more persons from themselves to sue for the same category of legal claims, they may temporarily be exempted from paying the portion of the court charges in excess of NTD 600,000 if the amount of court charges taxed is more than NTD 600,000.
No court charge will be taxed on an action for injunctive relief that be initiated by an incorporated charitable association or a foundation, with the permission of its competent governmental business authority and to the extent permitted by the purposes as prescribed in its bylaws.

Moreover, to protect consumers, actions initiated as per the Consumer Protection Law, there are also special regulations on the imposition of court charges. If a consumer protection group brings a litigation in accordance with Article 50 in its own name, the court fees for the portion of the claim exceeding NT$600,000 shall be waived. Consumer ombudsmen or consumer protection groups may petition to the court for an injunction to discontinue or prohibit a business operator's conduct which has constituted a material violation of the provisions of this law relating to consumer protection. Court fees for a litigation referred to in the preceding paragraph shall be exempted.
6. Taiwan’s litigation cost rule is the “loser pays” rule. A party who fails to sustain his position in court must not only pay his own costs of litigation, but must defray the litigations costs of his victorious opponent as well. In cases of a partial victory or a partial defeat, the court may, in its discretion, order the litigation expenses to be borne by both parties in a certain proportion; or by a particular party alone, or order both parties separately to bear the litigation expenses they incurred respectively. However, the court may, in its discretion, order the prevailing party to bear the litigation expenses incurred in full or in part for an act performed by the prevailing party which is unnecessary for asserting or defending its rights.
Furthermore, in matters arising from a partition or demarcation of a thing held indivisibly, due to their non-litigation nature that there is no substantial victory or defeat, although they are processed in the civil procedure. Accordingly, it is amended in 2003 that: where it is manifestly unfair for the defeated party to bear solely the litigation expenses, the court may, in its discretion, order the prevailing party to bear part of the litigation expenses (CCP Article 80-1).
In cases of voluntary dismissal, the plaintiff shall bear the litigation expenses. In cases of a settlement, the parties shall respectively bear the expenses of the settlement and the litigation expenses. But to encourage disputes to be resolved in Alternative Dispute Resolution (ADR), when the plaintiff voluntarily dismisses the action prior to the termination of the oral-argument session in the first instance, when a settlement is reached, or in cases of a successful mediation after the action pending in the court of first instance was referred to mediation, the plaintiff may move for the return of two-thirds of the court charges paid (CCP Articles 83, 84 and the third paragraph of Article 420-1).
b. Please give a critical review of the current position.  Please identify general trends, unresolved or contentious issues, likely future reforms.  Are the amounts of money involved predictable and proportionate?  If not, how could they position be improved?  Is settlement between the parties regarded as important, is settlement encouraged by the current system, and how might it be further promoted?

1. So far there exists no legal cost insurance system in Taiwan, and attorney fees in a court of the first and the second instance shall be borne by parties themselves. Because only indigent people can apply for legal aids, as to those who do not meet the requirements of legal aids, even acquiring a favourable judgment, they can not claim for refund of attorney fees. Therefore, the litigation cost is high and not reasonable. Some advocating that relevant provisions should be amended to compulsorily require the plaintiff/appellant to appoint attorney as his/her advocate also in a court of first and second instance, and to include attorney fees as part of the litigation expenses which shall be borne by the defeated party, but it is difficult to be realized in a short period of time.
2. Settlement in litigation is encouraged by the court, and to lower the litigation expenses can be considered as an incentive. When a settlement is reached, the parties may, within three months after the settlement date, move for the return of two-thirds of the court charges paid for the current court action. Recently parties are also encouraged to utilize mediation. An action pending in the court of first and second instance may, with the consent of both parties, be referred to mediation in court. In cases of a successful mediation, the proportion of court charges paid that the plaintiff/appellant may claim for the return has been raised from of one-half to two-thirds.
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� Mingshi susongfa [Code of Civil Procedure of the Republic of China] (promulgated Dec. 26, 1930; the Legislative Yuan passed the third reading of the latest amendment on Jun. 12, 2009 and the latest amendment is to be promulgated by the President shortly.) (Taiwan). 


� Taiwan Gaodeng Fayuan Minshi susong, feisong shijian, qiangzhi zhising ti gao zheng shou eshu biaozhun [Taiwan High Court’s Standard for Increasing Court Charges in Civil Litigation, Non-litigation Cases and Compulsory Execution] amended and announced by Taiwan High Court’s Letter, No. Yuan-Xin-Wen-Gong-Zi 0940003474, dated May 26, 2005. Fuchien High Court Kinmen Branch Court also promulgated its amendment to “Fuchien High Court Kinmen Branch Court’s Standard for Increasing Court Charges in Civil Litigation, Non-litigation Cases and Compulsory Execution” on Sep. 8, 2005.


� CCP Article 77-12 and Taiwan High Court’s Standard for Increasing Court Charges in Civil Litigation, Non-litigation Cases and Compulsory Execution, see id. 


� CCP Article 77-1, Para. 1 & 2.


� CCP Articles 77-4 to 77-11.


� Those exceptional situations are listed in CCP Article 496.


� CCP Article 77-17, Para. 1 provides that: “In cases of a rehearing proceeding, court costs shall be taxed in accordance with the provisions of Article 77-13, Article 77-14, and the preceding Article, in accordance with the court before which such proceeding is initiated.”


� CCP Article 77-17, Para. 2 provides that: “Where a motion for a rehearing proceeds to a final and binding ruling, court costs of NTD1,000 shall be taxed.”


� CCP Article 482 provides that: “Except as otherwise provided, an appeal may be taken from a ruling.”


� CCP Article 77-18 provides that: “Court costs of NTD1,000 shall be taxed on an appeal from a ruling and on each subsequent re-appeal.”


� CCP Article 77-19.


� Qiangzhi zhising fa [Compulsory Execution Act] (promulgated Jan. 19, 1940, last amended Dec. 12, 2007) (Taiwan).


� See supra note 2.


� For example, if the enforcement price or value is NTD5,001, the charge for enforcement is NTD40. The calculations is as follows: NTD5,001 is rounded up to NTD5,100. NTD5,100 ×0.8%=NTD40.8 Then, NTD40.8 is rounded down to NTD40.


� Article 28-2, Para. 3 of Compulsory Execution Act, see supra note 12.


� Article 2 of Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files. See Fayuan banli minshi susong shijian susong wenshu zhi yingyin, sheying, chaolu ji fanyifei zheng shou biaozhun [Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files] amended and announced by the Judicial Yuan’s Letter, No. Yuan Tai Ting Min Yi Zi 0930017666, dated July 7, 2004.


� Id.


� Article 3 of Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files, see supra note 16. 


� Article 5 of Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files, see supra note 16.


� Article 6 of Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files, see supra note 16.


� Article 6-1 of Court’s Standard to Charge for Photocopying, Photographing, Transcribing and Translating Court Files, see supra note 16.


� CCP Article 77-23, Para. 4 provides that: “Fees for service effected by mail or telecommunication, and fees for meals, accommodation and transportation as incurred by the judge, court clerk, executive officer, and interpreter for conducting acts of litigation outside the courtroom shall not be taxed additionally.” Article 28-2, Para. 4 of Compulsory Execution Act provides that: “Fees for meals, accommodation and transportation as incurred by enforcement officers shall not be charged.” See supra note 12.


� Article 37 of the Attorney Regulation Act provides that: “An attorney shall not demand in advance, or receive fees beyond those specified or provided for in Legal Codes, Attorney Code of Ethics or Bar Association Articles of Incorporation.” Article 35, Para. 2 of the Attorney Code of Ethics further provides that: “In criminal cases and families, lawyers shall not agree on fees contingent upon the outcome of the cases.” And Article 35, Para. 2 of Attorney Code of Ethics, see Lü shi fa [Attorney Regulation Act] (promulgated on Jan. 11, 1941 and last amended on Jan. 30, 2002) (Taiwan) and Lüshi lunli guifan [Attorney Code of Ethics] (promulgated by Taiwan Bar Association on Dec. 18, 1983 and last amended on Sep. 23, 2006).


� Fayuan xuanren lüshi ji disanshen lüshi choujing heding zhigei biao zhun [Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocate and Lawyer in the Court of Third Instance] (promulgated by the Judicial Yuan on Aug. 26, 2003 in its Letter, No. 92 Yuan Tai Ting Min Zhi 22046) (Taiwan).


� See infra note 54 for situations when the court or the presiding judge appoint an attorney to act as the special representative or advocate for a party. 


� Article 4 of Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocate and Lawyer in the Court of Third Instance, see supra note 24. 


� Article 5 of Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocate and Lawyer in the Court of Third Instance, see supra note 24.


� Article 16 of Attorney Regulation Act provides that: “Articles of Incorporation of Bar Associations shall include the following clauses: (1) Name and Place of Business; (2) Number of Executive Board member seats and Supervisory Board member seats as well as the number of alternative seats  for each category; the duties and authority of each type of Board member, and the process of election of same; (3) Rules of Order for General Meetings, and both categories of board meetings of both types; (4) Rules for admission and withdrawal of membership; (5) Association Membership fees; (6) Standards for attorney service fees; (7) Ethical rules and disciplinary regulations; (8) Prescribed notices regarding meetings and agendas; (9) Pro bono work; (10) Other clauses necessary for the functioning of the Bar Association.” See supra note 23.


� Article 29 of Articles of Incorporation of Taipei Bar Association, see Taipei Lüshi Gonghui Zhangcheng [Articles of Incorporation of Taipei Bar Association] (last amended Sep. 9, 2000).


� Article 29 of Articles of Incorporation of Taichung Bar Association, see Taichung Lüshi Gonghui Zhangcheng [Articles of Incorporation of Taichung Bar Association] (last amended Mar. 26, 2006).


� Article 30 of Articles of Incorporation of Kaohsiung Bar Association, see Kaohsiung Lüshi Gonghui Zhangcheng [Articles of Incorporation of Kaohsiung Bar Association] (last amended Nov. 19, 2005).


� CCP Article 323, Para. 1 provides that: “A witness may claim the prescribed daily fees and travel expenses, except for those who are apprehended to appear, or refuse to sign a written oath or testify without giving a justifiable reason.”


� Article 4 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments and Table of Compensations for Expenses Incurred by Central Government Officers from Domestic Business Trips attached to Outlines for Compensations for Expenses Incurred from Domestic Business Trips see Fayuan banli minshi shijian zhengren jiandingren rifei lüfei ji jiandingfei zhigei biaozhun [Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments] amended and announced by the Judicial Yuan’s Letter, No. Yuan Tai Ting Min Yi Zi 0980010767, dated May 5, 2009 and Guonei chuchai lüfei baozhi yaodian [Outlines for Compensations for Expenses Incurred from Domestic Business Trips] amended and announced by the Executive Yuan’s Letter, No. Yuan Shou Zhhu Zhong Zi 0960000401, dated Jan. 19, 2007.


� Article 5 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments, id. 


� Article 3 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments, see supra note 33.


� CCP Article 338, Para.1 provides that: “An expert witness may claim reasonable compensation in addition to the prescribed daily fees and travel expenses.” 


� Article 10, Para. 2 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments, see supra note 33.


� CCP Article 385, Para. 1 provides that: “Where one of the parties fails to appear at the oral-argument session, the court may, on the appearing party's motion, enter a default judgment based on the appearing party's arguments; where the party who fails to appear is summoned and fails to appear again, the court may also on its own initiative enter a default judgment based on the appearing party's arguments.” 


� CCP Article 203, Para. 1 provides that: “In order to elucidate or ascertain relations involved in the action, the court may take the followings measures: (1) Order the parties or their statutory agents to appear in person; (2) Order the parties to produce drawings/illustrations, schedules/lists, translations of documents written in a foreign language, or other documents and objects; (3)…”


� CCP Article 295, Para. 1 provides that: “W here the evidence is to be taken in a foreign country, the evidence-taking shall be entrusted to be conducted by the competent jurisdictional authorities of such country or the relevant R.O.C. ambassador/minister envoy/consul or other institution or organization in that country authorized to do so.”


� CCP Article 96 Para. 1.


� CCP Article 96 Para. 2.


� CCP Article 78.


� CCP Article 519.


� CCP Articles78 and 95.


� CCP Article 376.


� CCP Article 376-2, Para. 1 & 2.


� First sentence of CCP Article 86, Para. 1. 


� Regarding a motion for declaration of commencement of guardianship, see CCP Article 608; regarding a motion for declaration of commencement of assistance, see CCP Articles 608 and 624-1.


� Regarding revocation of a motion for revocation of commencement of guardianship, see CCP Article 622; regarding a motion for revocation of commencement of assistance, see CCP Articles 622 and 624-2.


� CCP Article 549-1 provides that: “The applicant shall bear the proceeding expenses when the court enters a judgment of abridgment of rights, except for the expenses incurred from a declaration of rights, which shall be borne by the declarer.”


� CCP Article 634.


� Article 28, Para. 1 of the Compulsory Execution Act, see supra note 12. 


� Situations under which the court may appoint a special representative for a party, plaintiff, defendant or appellant, as the case maybe, are specified in CCP Article 51, Para. 1 & 2 and Article 374, Para. 1. Situations under which the court may appoint a lawyer as a plaintiff’s advocate are specified in CCP Articles 44-1, 44-2, 44-3 and 44-4. The situation under which the court may appoint a lawyer as a party’s advocate in the court of third instance is specified in CCP Article 466-2, Para.1.


� CCP Article 77-25 provides that: “When the court or the presiding judge has duly appointed an attorney to act as the special representative or advocate for a party, the compensation to be paid to such appointed attorney shall be determined in the discretion of the court or the presiding judge. Both the compensation provided in the preceding paragraph and the compensation provided in the first paragraph of [CCP] Article 466-3 shall be included as part of litigation expenses.”


� CCP Article 466-3, Para. 1 & 3 provides that: “(Para. 1) Compensation paid to the attorney in the court of third instance shall be included as a part of the litigation expenses and the maximum amount thereof shall be prescribed…. (Para. 3) The rules provided in the preceding paragraph shall be prescribed by reference to the opinions of the Ministry of Justice and the Taiwan Bar Association.” 


� See Section 1.3 of this Report for details of Article 4 of Standard for Determining Lawyers’ Fees Paid to Court Appointed Advocates and Lawyers in the Court of Third Instance, see supra note 24.


� CCP Article 249, Para. 1 provides that: “In case of any of the following, the court shall dismiss the plaintiff's action by a ruling, but where the defect is rectifiable, the presiding judge shall order rectification within a designated period of time: “…6. Where the action is not initiated in accordance with the prescribed formality, or lacks other requirements; …” CCP Article 442, Para. 2 provides that: “Where the appeal fails the prescribed formality or other legal requirements and such failure is rectifiable, the original court of first instance shall order the appellant to rectify such failure within a period to be designated by the court and dismiss such appeal if the appellant fails to do so.” CCP Article 444, Para. I provides that: “If an appeal is not in conformity with the law the court of second instance shall dismiss the appeal by a ruling. Notwithstanding, where such defect is rectifiable, the presiding judge shall order rectification within the period he/she designates.”


� Id.


� CCP Article 77-22, Para. 1 and CCP Article 44-2, Para. 1. 


� CCP Article 77-22, Para. 3.


� CCP Article 77-22, Para. 2 and CCP Article 44-3, Para. 1. 


� CCP Article 505 provides that: “Except as otherwise provided in this Part, the provisions with regard to the litigation proceedings at the relevant court instances shall apply mutatis mutandis to rehearing proceedings.” CCP Article 249, Para. 1 provides that: “In case of any of the following, the court shall dismiss the plaintiff's action by a ruling, but where the defect is rectifiable, the presiding judge shall order rectification within a designated period of time: “…6. Where the action is not initiated in accordance with the prescribed formality, or lacks other requirements; …”


� Id.


� CCP Article 502, Para. 1 provides that: “The court shall by a ruling dismiss a rehearing action which is not initiated in conformity with the law.”


� CCP Article 94-1, Para.1.


� A party may file a request for an expert but it is the court that has the authority to appoint an expert. CCP Article 326, Para. 1.


� Article 6 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments, see supra note 33.


� CCP Article 94-1, Para. 1. 


� CCP Article 94-1, Para. 2.


� CCP Article 249, Para. 1.


� See Section 1.3 of this Report. 


� Article 12 of Court’s Standard for Handling Compensations to Witness and Expert Witness for Their Services, Travels and Testaments, see supra note 33.


� CCP Article 107, Para. 1. 


� CCP Article 110.


� For example, pursuant to CCP Article 466-2, Para. 1, the court may, on the party’s motion, appoint an attorney to advocate the case for the party.


� Article 30-1 of Compulsory Execution Act provides that: “Unless otherwise provided by the Act, the provisions in Code of Civil Procedure shall apply mutatis mutandis to compulsory execution proceedings.” See supra note 12.


� Taiwan High Court and its Branch Courts’ 2004 Legal Conference held on Nov. 25, 2004, see Taiwan Gaodeng Fayuan Ji Suoshu Fayuan 2004 Falu Zuotanhui Fagui Huibian, at 121-122.


� CCP Article 107, Para. 2. 


� Case No. 43 Tai Kang Zhi No. 152 (Supreme Court, Dec. 2, 1954), see Zuigao Fayuan Panli Yaozhi (from 1927 to 2005), at 889.


� Article 5 of Legal Aids Act, see Falü fuzhu fa [Legal Aids Act] (promulgated Jan. 7, 2004) (Taiwan).


� Article 6 of Legal Aids Act, see Id.


� Article 28 of Legal Aids Act, see supra note 81, and Legal Aid Foundation’s Rule of Compensation for Legal Aid Service , see Caituan faren falü fuzhu jijinghui falü fuzhu choujing jifu banfa [Legal Aid Foundation’s Rule of Compensation for Legal Aid Service] (promulgated May 28, 2004, last amended Nov. 28, 2008) (Taiwan).


� Articles 14 of Legal Aids Act, see supra note 81.


� Articles 3 & 13 of Legal Aids Act, see supra note 81. For definition of “indigent people,” see Legal Aid Foundation’s Legal Aid Receiver Qualification Standard , Caituan faren falü fuzhu jijinghui shou falü fuzhuzhe rending biaozhun [Legal Aid Foundation’s Legal Aid Receiver Qualification Standard] (promulgated May 28, 2004, last amended Aug. 15, 2007) (Taiwan).


� Article 4 of Social Relief Act, see Shehui jiuzhu fa [Social Relief Act or Public Assistance Act] (promulgated Jun. 14, 1980, last amended Jan. 16, 2008) (Taiwan).


� Article 2 of Precautionary Matters on Legal Aid Lawyers’ Filing of a Motion for Litigation Aid with a Court in Civil Litigation Cases, see Minshi shijian fuzhu lüshi xiang fayuan shengqing susong jiuzhu ying xing zhuyi shixiang [Precautionary Matters on Legal Aid Lawyers’ Filing of a Motion for Litigation Aid with a Court in Civil Litigation Cases] (promulgated Nov. 25, 2005) (Taiwan).


� Article 62 of Legal Aids Act, see supra note 81.


� Article 4 of Legal Aid Foundation’s Rule of the Scope of Legal Aid, see Caituan faren falü fuzhu jijinghui falü fuzhu shixing fanwei banfa [Legal Aid Foundation’s Rule of the Scope of Legal Aid] (promulgated Jun. 30, 2004, last amended Jun. 2, 2008) (Taiwan).


� Judicial Statistics Yearbook2007 is the latest Judicial Statistics Yearbook available so far. � HYPERLINK "http://www.judicial.gov.tw/juds/index1.htm" �http://www.judicial.gov.tw/juds/index1.htm� (last visited Jun. 30, 2009).


� Cited from “State of Filings and Dispositions of Civil Cases in the Supreme Court–by Year” in Judicial Statistics Yearbook 2007.


� Cited from “State of Filings and Dispositions of Civil Cases in the High Courts and Their Branches – by Year and Organ” in Judicial Statistics Yearbook 2007.


� Cited from “State of Filings and Dispositions of Civil Cases in the District Courts” in Judicial Statistics Yearbookk 2007.


� Cited from “Number of Filings and Dispositions of Civil Simple Proceeding Cases by the District Courts – by Year and Organ” in Judicial Statistics Yearbook 2007.


� Cited from “State of Filings and Dispositions of Family Cases in the District Courts – by Year” in Judicial Statistics Yearbook 2007.


� Cited from “Summary of Cases Handled by the Intellectual Property Court” available at Intellectual Property Court’s official website: � HYPERLINK "http://210.69.124.203/ipr_internet" �http://210.69.124.203/ipr_internet� (last visited Jun. 30, 2009).


� Ibid. 


� Judicial Statistics Yearbook 2007 and monthly report are both available at the website of the Judicial Yuan at: � HYPERLINK "http://www.judicial.gov.tw/juds/index1.htm" �http://www.judicial.gov.tw/juds/index1.htm� 


� Website of Taiwan High Court, � HYPERLINK "http://tph.judicial.gov.tw/system.asp" �http://tph.judicial.gov.tw/system.asp� (last visited Jun. 30, 2009)


� CCP Article 476, Para. 1.


� CCP Article 467. 


� CCP Article 466, Para. 1 & 3. The Judicial Yuan increased the threshold from NTD1,000,000 to NTD1,500,000 in its Letter, No. Yuan Tai Ting Min Yi Zi 03075, dated Jan. 29, 2002. 


� CCP Article 436-3, Para. 1.


� CCP Article 436-30.


� CCP Article 465.


� CCP Article 551, Para. 1. 


� The situations are listed in CCP Article 551, Para, 2. as follows: “(1) Where the public summons proceeding as effectuated is not authorized by the law; (2) Where no public notice is effectuated under the public summons proceeding, or the public notice is not effectuated in conformity with the law; (3) Where the public notice is not effectuated according to the period prescribed for a public summons proceeding;(4) Where the judge who entered the judgment of abridgment of rights should have voluntarily disqualified him/herself from the matter; (5) Where the rights declared have not been duly considered in the judgment; (6) Where there exist grounds for rehearing as provided in the seventh to the tenth subparagraphs inclusive of the first paragraph of Article 496.”


� CCP Article 551.


� CCP Article 77-16, Para. 1.


� CCP Article 268-1, Para. 1.


� CCP Article 77-2, Para. 1 provides that: “Where multiple claims are asserted in an action, the claims’ value will be the total value of all claims combined. Notwithstanding, the claim's value shall be determined based on the value of the claim with the highest value when such multiple claims are of the same economic purpose or are asserted alternatively.”


� Article 504, Para. 1 & 2 of Code of Criminal Procedure, see Xingshi susongfa [Code of Criminal Procedure of the Republic of China] (promulgated Jul. 28, 1928, last amended Dec. 12, 2007) (Taiwan). 


� Huo fu mam ji suan fa [Hoffman Table for Calculation of Current Value] is a table for calculating current value under an annual rate of 5%. This Table is widely used by Taiwanese courts because the statutory annual rate is 5%. See Article 203 of Civil Code provides that: “In the case of a debt bearing interest, if no rate has been fixed by the contract or by the act, the rate shall be five percent (5%) per annum.” See Mingfa [Civil Code] (promulgated May 23, 1929, last amended Jun. 10, 2009) (Taiwan).


� CCP Article 521 Para. 1 provides that: “In cases where the debtor fails to file an objection to the payment order within the peremptory period and in conformity with the law, the payment order shall take the same effect as a final judgment with binding effect.”


� CCP Article 519 Para. 1 provides that: “Where the debtor files an objection to the payment order within the peremptory period and in conformity with the law, the payment order shall take no effect to the extent of the objection. In such cases, the creditor's application for issuance of the payment order shall be deemed the initiation of the action or the application for mediation.”


� Article 216 of Taiwanese Civil Code provides that: “Unless otherwise provided by the Act or by the contract, the compensation shall be limited to the injury actually suffered and the profits which have been lost. Profits which could have been normally expected are deemed to be the profits which have been lost, according to the ordinary course of things, the decided projects, equipment, or other particular circumstances.” See supra note 113.


� CCP 77-20, Para. 1 provides that: “In a motion for mediation of disputes over proprietary rights, no filing fees will be taxed where the price or claim's value is less than NTD 100,000. A filing fee shall be taxed for claims valued at NTD100,000 or greater according to the following rates: NTD1,000 where the price or claim's value is NTD100,000 or more but less than NTD1,000,000; NTD2,000 where the price or claim's value is NTD1,000,000 or more but less than NTD5,000,00; NTD3,000 where the price or claim's value is NTD5,000,000 or more but less than NTD10,000,000; NTD5,000 where the price or claim's value is NTD10,000,000 or more. No filing fees will be taxed on a motion for mediation of disputes over non-proprietary rights.”


� Article 3, Para. 1 of Intellectual Property Court Organization Act provides that:”Jurisdiction of the Intellectual Property Court includes the following: (1) First instance and second instance of a civil action for the protection of intellectual property rights and interests arising under the Patent Act, Trademark Act, Copyright Act, Optical Disk Act, Regulations Governing the Protection of Integrated Circuits Configuration, Species of Plants and Seedling Act, or Fair Trade Act. (2)…” see Zhihui caichan fayuan zuzhifa [Intellectual Property Court Organization Act] (promulgated on Mar. 28, 2009, effective Jul. 1, 2008) (Taiwan).


� Article 1 of Intellectual Property Case Adjudication Act provides that: “Intellectual property cases shall be adjudicated pursuant to this Act. For matters not provided for under the Act, the laws applicable to civil, criminal or administrative actions, as the case may be, shall govern.” see Zhihui caichan anjiaa shenlifa [Intellectual Property Case Adjudication Act] (promulgated on Mar. 28, 2009, effective Jul. 1, 2008) (Taiwan).


� CCP Article 77-1, Para. 1 provides that: “The court shall determine the value of a claim.”


� CCP Article 77-1, Para. 2 provides that: “The claim's value will be determined based on its transaction value at the time when the action is initiated or, in the absence of such transaction value, the interests in the claim as owned by the plaintiff.”
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