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Questionnaire on 

FUNDING, COSTS AND PROPORTIONALITY IN CIVIL JUSTICE SYSTEMS 

BELGIUM

Vincent Sagaert* and Ilse Samoy**

Introduction
1. The rules on judicial expenses and costs and their recoverability are laid down in the Judicial Code (hereafter: J.C.), in the Articles 1017-1024. Articles 1018-1019 and 1022 J.C. give an overview of the recoverable costs. Articles 1020-1021 J.C. concern the payment of and the decision upon the costs. Article 1023 J.C. introduces a prohibition of ‘increase clauses’. Article 1024 J.C., finally, deals with the costs of enforcement. As it will emerge from the answers to the questionnaire, the current rules have been subject to a major statutory amendment in 2007, introducing a (fixed) recoverability of lawyers’ fees. 
2. The rules of Articles 1017-1024 J.C. only apply in civil litigation. Criminal proceedings are subject to specific provisions under the Criminal Code.
 A specific provision also applies to proceedings before the Belgian Supreme Court (see also below, n° 43-44) and the Administrative Court (‘Conseil d’Etat/Raad van State’). The rules neither apply to arbitration proceedings (see below, n° 46). 

I. What are the costs incurred in civil litigation? 
A. General overview

3. Article 1018 J.C. contains an enumeration of the recoverable judicial expenses and costs: 

1° the various court fees (griffierechten/droit de greffe) and registration duties (registratierechten/droit de régistration), as well as the stamp duties (zegelrechten) paid before the abolition of the Code on Stamp Duties;

2° the price and the emoluments and wages for the judicial deeds; 

3° the price for the authenticated copy (uitgifte/expédition) of the judgment;

4° the expenses concerning all investigation measures, amongst others the expenses for witnesses and experts;

5° the expenses for travelling and residence of judges, clercks of the court and the parties, when their trip has been imposed by the judge, and the expenses of deeds which have been drafted with regard to the legal proceedings;

6° the expenses of judicial procedure (rechtsplegingsvergoeding/indemnité de procédure), as stated in Article 1022 J.C.;

7° the fees, the emoluments and the costs of the mediator, nominated according to Article 1734 J.C.

4. The enumeration in Article 1018 J.C. is not exhaustive.
 As can be deduced from parliamentary documents, the judge has a certain freedom of appreciation with regard to expenses which are not included in the list of Article 1018 J.C.
 Additional expenses and costs can be, for instance, the expenses made to obtain a certificate of the defendant’s domicile or a copy of a criminal file (e.g. needed to sustain a divorce claim). In the following analysis, we will deal more in detail with each of the enumerated posts of expenses.
5. The amount of judicial expenses and costs can give cause to delay interests. As it is the final judgment which decides upon the referring of the expenses and costs, payment is only due starting from this final judgment and interests can only yield from this same date, after a proof of default.

B. Court fees, registration duties and stamp duties 
i. Court fees 

6. Court fees are fees for the following acts accomplished by the judicial services: 
a. The inscription of the case on the role of the court or tribunal (rolrecht/droit de rôle). In principle, this ‘role fee’ depends upon the court or tribunal before which the case is introduced and upon the way the case is introduced (by citation, request or summary proceedings).
 
	
	Justice of the peace
	Tribunal of first instance
	Industrial Tribunal
	Commercial Tribunal
	Court of Appeal
	Industrial Court of Appeal
	Supreme Court

	General role fee
	35€
	82€
	- 
	82€
	186€
	-
	325€

	Request
	27€
	52€
	-
	52€
	-
	-
	-

	Summary proceedings
	- 
	69,50€
	- 
	69,50€
	139€
	- 
	- 


b. The writing by the clercks of the deeds which have been passed before them or certain deeds of judges and officers of the prosecutor (opstelrecht/droit de rédaction). These expenses give rise to a lump sum of € 30 (same amount for each court or tribunal).
c. The handing over of an authenticated copy of a deed or judgment and of other copies which are being kept at the clerck service (expeditierecht/droit d’expédition).
 
	
	Justice of the peace
	Tribunal of first instance
	Industrial Tribunal
	Commercial Tribunal
	Court of Appeal
	Industrial Court of Appeal
	Supreme Court

	Expedition duties
	1,50 / page
	2,85 / page
	0,75 / page 
	2,85 / page
	2,85 / page
	0,75 / page
	4,83 / page


ii. Registration duties

7. According to Article 1019 J.C., recoverable registration duties also include the general fixed rate, the specific fixed rates and the rates owed on judgments leading to a condemnation, a taxation or a transfer of amounts or movables values. These are tax charges which are due pursuant to each final, provisional, subsidiary or principal or conditional condemnation with regard to movable amounts or values (i.e. money debt). The tax charge amounts up to 3 per cent of the amount of the money debt which is declared by the court or tribunal.
 If, however, the amount of the condemnation does not exceed € 12.500, no tax charge will be levied. 

iii. Stamp duties

8. Stamp duties are charges for the stamp figuring on the deeds which are passed (€ 5). We will not analyse them any further as they have been abolished by an Act of 19 December 2006. 

C. The price and emoluments and wages for the judicial deeds (bailiff)

9. The terms ‘wages and emoluments’ are dated, but they are nevertheless kept in the Judicial Code of 1967. Wages mean fees and emoluments mean expenses. In general, the expenses meant under this category, are the expenses of the bailiff. The recoverable amounts are fixed in a Royal Decree of 12 September 1969.
 Recoverable are, for instance, costs made to obtain information or to search the defendant’s domicile, moving expenses…

D. The price for the authenticated copy of the judgment

10. Each party is entitled to obtain an enforceable title. Thus, each winning party has the right to recover the price for the authenticated copy of the judgment.
 This is even the case if the other party is prepared to execute the judgment voluntarily. 
E. The expenses concerning all investigation measures, amongst others the expenses for witnesses and experts

11. Article 1018, 4° J.C. provides that the expenses for the investigation measures, amongst others the expenses for witnesses and experts, belong to the recoverable costs. We will deal with these categories below.
i. Witnesses

12. Persons who witness before a court or tribunal according to Article 953, par. 1 J.C., are entitled to a compensation. The party who has asked for the witness, must pay this amount in advance, but the sum will be settled after the judgment. The compensation amounts up to approximately € 5 plus travel expenses (€ 0,0868 per kilometer).
 Trips up to 10 kilometers are not compensated. 
ii. Experts 

13. The rules in the Judicial Code governing the expert investigation have been recently changed by Act of 15th Mai 2007. The expert’s costs and fees are governed by the Articles 987-991bis J.C., showing three stadia: the retaining fee, the taxation after the end of the investigation and the final settlement. An expert is only paid after the end of the investigation. In order to secure the effective payment and to protect the expert against the parties’ insolvability, a retaining fee has to be consigned at the clerck’s service. The amount of the retaining fee is fixed during the meeting in which the expert investigation is launched (Article 972, second par. J.C.). According to Article 987 J.C., the judge can decide – if necessary – on the apportionment of the retaining fee between the parties, taking into account one restriction: if a party, according to Article 1017 J.C. cannot be charged to pay the judicial expenses and costs, the judge can’t charge this party either to pay the expert’s retaining fee. In social security proceedings for instance, the State will have to pay the expert’s retaining fee.

14. The taxation, as a general rule, is made by the expert himself, with respect of Article 990 J.C. This provision obliges the expert to make a detailed taxation, mentioning separately: hour wages, moving expenses, residence expenses, general expenses, amounts paid to third parties and prepayments. There are no fixed legal scales for the expert’s expenses. According to Article 991, second par. J.C., the taxation has to be based on three elements: the diligence with which the work has been carried out, the compliance with the planned deadlines and the quality of the investigation. The amount at stake is not an element.

15. The judge, taking his decision upon the judicial expenses and costs in the final judgment, decides also on the attribution of the expert’s costs. As said, the list of judicial expenses in Article 1018 J.C. also enumerates the costs of an expert investigation. Interests only start to yield from the final judgment referring in the costs (see also above, n° 5). Therefore, the winning party who has paid a (part of the) provision can’t claim interests for the period preceding the judgment.

F. The expenses for travelling and residence of judges, clercks of the court and the parties 

16. These expenses must only be taken in charge by the forfeiting party when they has been imposed by the judge, and the expenses of deeds which have been drafted with regard to the proceedings. This can also provide for a compensation of the travel expenses for the personal presence of one of the parties at the proceedings, which can have been imposed by the judge. 

G. The expenses of judicial procedure (lawyers’ fees)

17. Article 1018 J.C. enumerates ‘the expenses of judicial procedure, as stated in Article 1022 J.C.’. Article 1022 J.C. had recently been drastically amended by the important Act of 21st April 2007.

i. Before the 2007 Amendment
18. Before the 2007 amendment, Article 1022 J.C. only covered the costs of ‘material acts’ accomplished by a lawyer. The amounts of the recoverable sums according to Article 1022 J.C. were fixed in the Royal decree of 30th November 1970.
 They did not refer to the lawyers’ fees.
 Each party (the losing as well as the winning party) had to pay his own lawyers’ fees, which were irrecoverable. The amounts of the expenses depended upon (1) the court or tribunal before which the case was brought and (2) the value of the claim, but were generally rather limited. Additional expenses of judicial procedure could be rewarded when additional judicial acts had to be accomplished, for instance personal appearance, reopening of debates, expert investigation, witness interrogation, etc.

19. This situation has drastically changed through different factors. First of all, the Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late payment in commercial transactions
 (hereafter: “Late Payment Directive’) has amended the general framework of the Belgian legal rules in the field. Article 5,1 of the Directive provides that “unless the debtor is not responsible for the delay, the creditor shall be entitled to claim reasonable compensation from the debtor for all relevant recovery costs incurred through the latter's late payment. Such recovery costs shall respect the principles of transparency and proportionality as regards the debt in question. Member States may, while respecting the principles referred to above, fix maximum amounts as regards the recovery costs for different levels of debt.” This provision was implemented into Belgian law through article 6 of the Act of 2 August 2002 on the combating of late payment in commercial transactions
. According to the latter provision, except if parties have agreed otherwise, the creditor is entitled in case of late payment by his debtor and without prejudice to the provisions of the Judicial Code, to a fair compensation to be paid by the debtor for all relevant expenses of recovery of the claim which have been made because of the late payment. This payment excludes the payment of expenses of judicial procedure. This compensation must be in line with transparency and proportionate to the debt at stake. The King will determine the maximum amount of compensation in relation to the different levels of debt.”
20. The real break-through of the possibility for the winning party to recover its attorney fees, has been initiated through the law of contractual and extra-contractual liability. For two centuries, the lawyer’s fees could not be recovered by the victim of a contractual or extra-contractual fault on the basis of liability law. Two underlying reasons were provided. Firstly, the lawyer’s fees could not be considered as costs made by the victim to determine the (amount of) damages and therefore could not give cause to compensation on the basis of contractual or extra-contractual liability. In other words: the lawyer’s fees are not part of the damage to be compensated. Appealing a lawyer by the victim of a fault only aims to assist the victim’s claim for damages, but is not in itself a component of the damages.
 A second explanation was found in the doctrine of breach of causality. In this opinion, the lawyer’s costs and fees were indeed part of the recoverable damages, but there is a factor breaching the causality between the fault and the damages, because it is the purpose of the law to permanently leave the expenses in charge of the person that made the expenses on a contractual or legal basis.
 The causal connection between expenses and the fact causing damages can be breached if the contractual obligation leading to the expenses (in casu the contract concluded by the processing party and the lawyer in order to assist and to represent his client in court) have the purpose to permanently leave the expenses in charge of the contracting party.
 
This position of the Supreme Court has dramatically changed in a judgment of 2nd September 2004. According to this judgment, “the fees of an attorney or technical expert which have been paid by the victim of a contractual non-compliance can be part of the damage to be compensated, as far as they are a necessary effect of the non-compliance”.
 This case law has been transposed two years afterwards from the contractual to the extra-contractual level. Hence, the victim of a wrongful act is also entitled to “necessary fees of an attorney”.
 
Finally, the Constitutional Court has proved the necessity of a reform, as the Court has ruled in 2007 that the distinction between creditors of commercial transactions (governed by article 6 of the Act of 2 August 2002 on the combating of late payment in commercial transactions) and other creditors was indeed contrary to the principles of equality and non-discrimination as they are laid down in the articles 10 and 11 of the Belgian Constitution. According to the Court “the discrimination was not situated in the Late Payment Act, but in the lack of a general solution which must be provided by the legislator in line with the articles 10 and 11 of the Constitution”.
 Hence, the Constitutional Court forced the Belgian legislator to introduce general rules with regard to the recovery of attorney fees. This has given rise to the Act of 21 April 2007. 
21. These elements lead to a fundamental amendment of the Statute in 2007. This amendment has inverted the concept of expenses of judicial procedure: it now covers what was previously excluded: lawyers’ fees. 
ii. General rule

22. Article 1022 J.C. defines the expenses of judicial procedure as ‘a fixed compensation for the expenses and fees of the lawyer of the winning party’. The term ‘fixed’ shows that not the actual fees are recoverable, but they are limited to a fixed amount, related to the amount of the claim. The word ‘lawyer’ shows that the winning party is only entitled to expenses of judicial procedure if he is assisted and/or represented by a lawyer. Hence, a party which defends its own legal interest during a judicial proceeding or which is assisted by another person (e.g. a trade union representative before the industrial courts or a public servant in tax matters), is not entitled to these expenses. The Constitutional Court judged several times that this distinction is not contrary to the Constitution non-discrimination provision.
 A lawyer acting qualitate qua as tutor ad hoc, provisional administrator or trustee in bankruptcy is neither entitled to expenses of judicial procedure, unless he is represented by another lawyer.

23. The amount of the judicial expenses, which must be determined by the King, cannot depend any longer upon the court or tribunal before which the case is brought. The legislator has provided that, with specific motivation, the judge can increase or diminish the basic amount at the request of one of the parties, as the occasion arises after interpellation by the judge (not ex officio), without exceeding fixed minimum and maximum amounts. He has, in increasing or decreasing the basic amount, to take into account: the financial abilities of the forfeiting parties (in order to diminish the amount); the complexity of the litigation; the contractually agreed compensation for the winning party; the manifestly unreasonable nature of the situation. 
24. The King has, on the basis of these statutory rules, decreed a Royal Decree of 26 October 2007, in which he has determined a basic amount, maximum amount and minimum amount in function of the value of the litigation.

	
	Basis amount
	Minimum amount
	Maximum amount

	Up to 250,00 €
	150,00 €
	75,00 €
	300,00 €

	From 250,01 € up to 750,00 €
	200,00 €
	125,00 €
	500,00 €

	From 750,01 € up to 2.500,00 €
	400,00 €
	200,00 €
	1.000,00 €

	From 2.500,01 € up to 5.000,00 €
	650,00 €
	375,00 €
	1.500,00 €

	From 5.000,01 € up to 10.000,00 €
	900,00 €
	500,00 €
	2.000,00 €

	From 10.000,01 € up to 20.000,00 €
	1.100,00 €
	625,00 €
	2.500,00 €

	From 20.000,01 € up to 40.000,00 €
	2.000,00 €
	1.000,00 €
	4.000,00 €

	From 40.000,01 € up to 60.000,00 €
	2.500,00 €
	1.000,00 €
	5.000,00 €

	From 60.000,01 € up to 100.000,00 €
	3.000,00 €
	1.000,00 €
	6.000,00 €

	From 100.000,01 € up to 250.000,00 €
	5.000,00 €
	1.000,00 €
	10.000,00 €

	From 250.000,01 € tot 500.000,00 € 
	7.000,00 €
	1.000,00 €
	14.000,00 €

	From 500.000,01 € up to 1.000.000,00 € 
	10.000, 00 €
	1.000,00 €
	20.000,00 €

	More than 1.000.000, 01 €
	15.000,00 €
	1.000,00 €
	30.000,00 €


25. No party can be charged to pay additional compensation for the lawyer’s intervention of the other party, above the amount of the expenses of judicial procedure (Article 1022 in fine J.C.). Since the Act of 21 April 2007, the part of the lawyers’ fees of the winning party, exceeding the fixed expenses, cannot longer be claimed to the losing party on another basis, e.g. the rules on contractual or extra-contractual liability. 
It remains questionable whether these amounts can be cumulated with damage for vexing or foolhardy proceeding in case of manifestly inadmissible, disallowed or redundant proceedings. A proceeding is not only vexing if a party has the intention to harm the other party, but also if the procedural behavior contravenes that of a prudent and careful person.
 The victim of vexing or foolhardy proceeding can not only claim damage on the basis of liability for wrongful act, but Article 780bis J.C.
 allows the judge to award a civil penalty, on the level of first instance as well as the level of appeal. Although many legal scholars have argued that these damages and penalty cannot be accumulated with the judicial expenses
, the Constitutional Court has made allusion to a different view.

iii. Exceptions to the general rule
26. Article 1022 J.C. and the Royal Decree provide some exceptions on the general rule:

· If the forfeiting party can appeal to gratuitous legal aid, the recoverable lawyers’ fees are automatically reduced to the minimum amount, unless the case of a manifestly unreasonable situation. 
· No lawyers’ fees are due for acts made before a court to which the case has been withdrawn by decision of the district court.

· If the defendant pays the debt which is the object of the claim before submission of the claim on the list of cases in the court or tribunal, no expenses of judicial procedure are due. If payment intervenes after submission on the list, only ¼ of the basis amount with a maximum of € 1.000,00 is due.

· In case of default of appearance (i.e. a party was never present in court), the amount of expenses of judicial procedure is automatically the minimum amount (the legislator deems that these cases do not have any complexity).
27. Last but not least, an exception on the general rule applies to ‘commercial transactions’, regulated by the Act of 2 August 2002 on the combating of late payment in commercial transactions (see also above, n° 19).
 This Act deal with all payment obligations due to the delivery of goods or accomplishment of services between professionals or between a professional and a public authority. According to Article 6 of this Act, except if parties have agreed otherwise, the creditor is entitled in case of late payment by his debtor and without prejudice to the provisions of the Judicial Code, to a ‘fair compensation’ to be paid by the debtor for all relevant expenses of recovery of the claim which have been made because of the late payment, including lawyer’s costs and fees. The compensation must be in line with transparency and proportionate to the debt at stake. Thus, in commercial transactions, the creditor is not bound by the fixed amounts of the expenses of judicial procedure: he can ask a fair compensation for his lawyer’s fees. The creditor who obtains such compensation, cannot claim expenses of judicial procedure any more.
Article 6 of the Late Payment Act transposed European Directive 2000/35 of 29 June 2000 into Belgian law, at a moment at which no general rule provided for the recoverability of lawyers’ fees in the Judicial Code. When introducing the general rule in in the Act of 21 April 2007, the legislator lacked the opportunity to abolish the lex specialis on commercial transactions. Waiting for a correction of this lacked opportunity, judges seem to take the fixed amounts of the expenses of judicial procedure as guidelines.
F. The costs of mediation 
The costs of mediation have been introduced in Article 1018 J.C. by Act of 21 February 2005. This Act has introduced a new chapter on mediation in the Judicial Code, regulating judicial and extrajudicial mediation (Articles 1724-1737 J.C.), in order to encourage mediation. A mediator tries to settle the dispute by agreement. The costs of judicial mediation (contrary to the costs of extrajudicial mediation) make part of the judiciary expenses and costs, enumerated in Article 1018 J.C. and are to be borne by the losing party. However, Article 1736 juncto 1731 J.C. seem to be considered as a lex specialis to Article 1017 J.C. (see below, n° 33). 
II. Who has to pay the expenses of the litigation?

A. General rule

28. According to article 1017 J.C., each final judgment refers – even ex officio - to the expenses at charge of the party found to be in error of put in the wrong by the judgment (the forfeiting party). In other words, the forfeiting party has to pay / reimburse the costs mentioned above to the winning party. As the referring to the costs is a legal consequence of the basic judgment, the court or tribunal must not give a specific motivation for the indictment of the charge, except if a party has expressly argued on this point (in which case the arguments must be answered).
  The referring in the costs is not based on a liability.
 It is based on the principles of procedural risk and policy: each party starting legal proceedings bears the risk that his claim or defense will be dismissed.

29. Two conditions have to be met in order to refer the forfeiting party to the expenses: it has to be a final judgment and there has to be a forfeiting (‘losing’) party. A final judgment is each judgment in which a court or tribunal depletes its power to decide on a litigated aspect, except the means to appeal against this decision (Article 19, par. 1 J.C.). An intermediate judgment will adjourn the issue about the expenses until the final judgment. The forfeiting party is the party which has been condemned against the other party. 

There is legal debate on the indictment of the expenses in summary proceedings, which only aim at the obtaining of provisionary injunctions. A judgment in a final proceeding is a final judgment in the sense of article 19, par. 1 J.C.. However, summary proceedings may not bring any harm to the situation of the parties, as only provisionary injunctions can be rendered. During the parliamentary debate preceding the Judicial Code, it has been argued that the indictment of the expenses would harm that particular party.
 This view has been contested by leading scholars and practitioners.
 The Belgian Supreme Court ruled that if the claim in summary proceedings is dismissed, the court or tribunal has to condemn the claimant to those expenses.
 However, a majority of legal scholars continue to argue that the judge has the freedom in summary proceedings whether or not to put at charge the expenses of the losing party.
 

If the Public Prosecutor, acting as principal party in civil matters, is the losing party, the judicial costs and expenses are to be borne by the State.

30. Article 1021 J.C. handles with the taxation and payment of the expenses and costs. Parties can hand in a detailed specification of their costs, including the expenses of judicial procedure. In that case, the costs are settled in the judgment. If the costs are not settled in the judgment or only partly settled, the decision upon the costs is considered to be adjourned. The settlement will intervene on request of the ‘most ready’ party, by the judge who dealt with the case, unless his decision is appealed.
31. According to Article 1024 J.C., the costs of enforcement of a title (e.g. judgment) are to be borne by the party against whom the enforcement is claimed.

B. Exceptions

32. The general rule of Article 1017 J.C. is subject to several exceptions. 

i. Specific rules (Article 1017, first par. J.C.)

33. According to Article 1017, first par. J.C., the general rule applies, unless specific laws state otherwise. The examples of leges speciales are numerous, e.g.:
· The most important lex specialis is Article 1382 Civil Code (the general rule on tort law). According to the Supreme Court, the rules on judicial expenses do not exclude the application of the rules on tort law. According to the principles on tort law (Article 1382 Civil Code), a party can be charged to pay the expenses, if these are caused by his wrongful act, even if he is the winning party.
 In other words, expenses for redundant acts or useless expenses have to be borne by the party who has accomplished the act, even if this party is followed in its arguments afterwards. 

· Article 801 J.C. provides that the expenses for proceedings (successfully) aimed to the correction of a purely material mistake or interpretation of a judgment are always at charge of the Belgian State; 
· Article 827 J.C. provides that when a party renounces to a judicial action which has been initiated, that party will have to take at charge the judicial expenses; 
· An interesting exception is made in case of divorce by permanent breakdown of marriage. Article 1285 J.C. states that the costs are divided between the parties, unless the judge or the parties state otherwise, if the divorce is claimed by both parties together. If only one party claims the divorce by permanent breakdown of marriage, the costs have to be borne by the claimant. The Constitutional Court has judged that this distinction is discriminatory. As the legislator considers both ways of divorcing as faultless, the measure in case of unilateral request can’t be considered as a financial sanction for the claimant.
 More fundamentally, one can ask if the condition of Article 1017 J.C. to have a ‘losing party’ is met in case of faultless divorce...
 
· The Act of 21 February 2005 has introduced a new chapter on mediation in the Judicial Code, regulating judicial and extrajudicial mediation (Articles 1724-1737 J.C.), in order to encourage mediation. A mediator tries to settle the dispute by agreement. The costs of judicial mediation (contrary to the costs of extrajudicial mediation) make part of the judiciary expenses and costs, enumerated in Article 1018 J.C. and are to be borne by the losing party. However, Article 1736 juncto 1731 J.C. seem to be considered as a lex specialis to Article 1017 J.C. Article 1736 J.C. on judicial mediation refers to and declares applicable Article 1731 J.C. on extrajudicial mediation, stating that both of the parties have to bear together the costs of the mediation, unless they agreed otherwise. Therefore, the costs of (a non successful) mediation have only to be borne exclusively by the forfeiting party if parties have agreed so. Article 1731 J.C. states further on that the mediation protocol must clearly state the manner of taxation of the mediator’s fees, the rates and the payment conditions. The rules on legal aid are extended to judicial ànd extrajudicial mediation.
ii. Agreement between the parties (Article 1017, first par. J.C.) 

34. According to Article 1017, first par. J.C., parties can enter into a different agreement upon the bearing of the judicial expenses and costs, which will be ratified by the judge. Parties can agree to waive any claim for judicial expenses and costs, to waive any derogation from the basic amount of the expenses of judicial procedure, that some optional costs are to be borne by the losing party (e.g. costs of a reminder, moving expenses…), etc.

35. However, Article 1017, first par. J.C. has to be read together with Article 1023 J.C. According to this provision all contractual stipulations providing that the amount of the claim will increase if the claim should be enforced in a law suit, is void. According to the Belgian Supreme Court, this provision is of public order.
 Any contractual derogation is hence absolutely void, which can be argued at any stage of the law suit and which should even be raised ex officio by the court or tribunal. The underlying justification is to be found in the preservation of the right of each party to defend itself. The possibility to contractually increase the compensation would tend to make the defendant waive his right of defense, in order to get rewarded for that.

36. Historically, Article 1023 J.C. was inserted in the draft of the Judicial Code, together with a possibility to recover the attorney fees. Although this latter possibility was abolished during the parliamentary debate, the prohibition of increasing clauses of Article 1023 J.C. has been maintained. Therefore, this provision is often interpreted in the following manner: contractual clauses which aim to change the legal rules with regard to judicial expenses before a legal proceeding has been initiated, are deemed to be (absolutely) void. Once a legal proceeding has been initiated however, such clause should be considered as valid according to Article 1017, first par. J.C.. The High Council of Justice has also advised in favor of the possibility to contractually derogate to the statutory rules.

iii. Proceedings with regard to social security law (Article 1017, second par. J.C.)

37. A major exception, provided in article 1017, second par. J.C., applies to certain judicial proceedings with regard to social security. In those proceedings, independent who is claimant or defendant and independent of the result, the judicial expenses and costs (including costs of enforcement) have to be taken at charge by the Belgian State, except for ‘vexing and foolhardy proceedings’ (see on the concept: above, n° 25). The legislator found it advisable to provide more cost-efficient proceedings to social secured persons. This rule does not make exception to the general rule of Article 1382 Civil Code and to the duty of the victim to take all reasonable measures in order to limit its damages (see above, n° 34). If a social secured person disposes expenses for redundant acts, he can be condemned to pay damages, consisting of having to bear the judicial expenses and costs. Such condemnations are rare.
C. Apportionment of the costs (Article 1017, third par. J.C.) (omslaan van de kosten/répartition des coûts)

38. According to Article 1017, third par. J.C., a judge can – even ex officio - apportion (’divide’) the judicial expenses and costs in two cases: if both parties are to be considered as ‘partly losing parties’ or if the parties are spouses, family members in the ascending line, brothers or sisters or family members in the same degree. In the latter case, the apportionment of the costs is optional, not an obligation.

D. Plurality of parties 

39. In case of plurality of losing parties, Art. 1020 J.C. states that the costs are legally divided per ‘head’, unless the judgment decides otherwise. If the main judgment leads to several liability (hoofdelijkheid/solidarité), the parties will also be severally liable to bear the costs. 
40. In case of plurality of winning parties towards one losing party, the amount of expenses of judicial procedure is limited. The total amount can maximally be the double of the maximum amount which can be claimed by the winning party with the highest claim. The judge divides the final amount between the winning parties. An example can illustrate this rule. Party X is a losing party towards three winning parties A, B and C. Each of them has been assisted by a lawyer. A can claim the basic amount of € 900 (the maximum amount would have been € 2000); B and C both can claim the basis amount of € 2000 (maximum amount: € 4000). The limit is the double of the maximum amount of the highest expenses of judicial procedure (€ 4 000), thus € 8 000. This limit is not exceeded. The total amount of expenses of judicial procedure is € 4900 (900 + 2000 + 2000). If this limit would have been exceeded, the three expenses of judicial procedure would have to be proportionally reduced.

In case of plurality of winning parties, different parties with the same interest who are represented by the same attorney, have to divide the judicial proceeding expenses amongst them.
 

E. Appeal proceedings
41. It is possible to appeal against the indictment of the expenses. However, this possibility is only open to parties which has interest to appeal against the substance of the litigated object itself.

42. The general rule of Article 1017 J.C. applies per instance and applies also in the degree of appeal. If a judgment of the first instance is being reformed or annulled in the degree of appeal, the party who has been put in the wrong will be charged with the judicial expenses of both instances. If a judgment of the first instance is being confirmed in the degree of appeal, the party appellant will be charged with the judicial expenses of the degree of appeal.

F. Supreme court

43. The rules of Articles 1017-1024 J.C. do not apply to proceedings before the Belgian Supreme Court. The costs of those proceedings are governed by Article 1111 J.C. The Supreme Court settles in its judgment the judicial expenses and costs and states to which party the costs have to be compensated. If the Supreme Court dismisses the claimant, he will be obliged to pay the expenses. If the Supreme Court annihilates the decision of an appeal court, it will normally not take a final decision itself and refer the case to another appeal court. The expenses are adjourned until this latter court has rendered its final judgment. However the Court can decide to settle already the costs in case of partial annihilation or if the circumstances of the case justify it.

44. Concerning the new rules with regard to the lawyers’ fees, the Supreme Court itself had the occasion to confirm that neither those new rules apply to its proceedings.
 

G. Unilateral proceedings

45. It is generally acknowledged that no expenses can be transferred in case of unilateral proceedings. The claimant always has to take at charge its own expenses, independent of the outcome of the proceedings.

H. Arbitration

46. The rules of Articles 1017-1024 J.C., in particular the new Act of 21 April 2007 on recoverability of lawyer’s fees do not apply to arbitration proceedings.
 Arbitration costs are the arbiters’ fees, the costs of the arbitral institution, the lawyer’s fees… According to Belgian law, a distinction is made between international and national arbitrations. In international arbitrations, lawyers’ fees were considered to be recoverable towards the losing party. In national arbitrations however, lawyers’ fees were considered not to be recoverable, due to the traditional view in Belgian law (see above, n° 18 ff). An arbiter decided upon the expenses in the light of the arbitration agreement which had been entered into between parties. Public order prohibited, however, contractual clauses on recoverability of lawyers’ fees. The question rises if the latest evolutions, described above, have brought any change.

III. What are the sources of finance for bringing or defending a legal claim?

A. Legal aid

47. Article 23, par. 3, 2° of the Belgian Constitutional Act guarantees each Belgian citizen ‘a right to judicial aid’. Judicial aid contains two aspects: judicial costs (legal aid) and the lawyers’ fees (pro deo-lawyer, judicial assistance).
 The term legal aid can also be used to cover both aspects.
48. The rules on judicial costs (legal aid) are laid down in Articles 664-669 J.C. Article 664 J.C. provides that legal aid consists in the possibility to discharge fully or partially persons who do not dispose of sufficient income in order to cover the expenses of judicial or even extra-judicial proceedings and of the payment of different expenses, registration duties, courts fees, the price for the authenticated copy of the judgment and other expenses which are due pursuant to the litigation. It is also possible to be awarded free assistance by a technical expert. Legal aid is accorded for several judicial and extra-judicial acts and procedures, including acts of enforcement of judgments and judicial and extrajudicial mediation (Art. 665 J.C.). 

Legal aid is restricted to Belgian citizens whose claim seems legitimate and who can prove that their income is insufficient (Art. 667 J.C.). Persons not having the Belgian nationality can be accorded legal aid, under the same conditions, if they fall within the categories enumerated in Art. 668 J.C. 

The request must be brought before the office of the Court or Tribunal before which a judicial proceeding would be initiated or of the place where the act has to be performed (Art. 670 J.C.). In case of urgency, the judge of the pending litigation can, even on oral demand, accord legal aid for the acts he determines.

49. The rules on judicial assistance guarantee a free lawyer. Since 31st December 1999, the rules are integrated in a broader system of ‘judicial assistance’ (Articles 446bis J.C. and Articles 508/1-23 Book IIIbis Judicial Code). A distinction is made between the first line judicial assistance (Art. 508/1-6 J.C.) and the second line judicial assistance (Art. 508/7-13 J.C.). 

The first line judicial assistance is delivered as practical information, legal information, a first legal advice or the referring to a specialized body or organisation, e.g. legal shops, tenants’ organisations, syndicates, health services, etc. 

The second line judicial assistance is delivered to a natural person as an elaborate legal advice, legal assistance and representation to a law suit (so called pro Deo-lawyer). A request to obtain a free lawyer has to be directed to the Office of judicial assistance (Bureau voor juridische bijstand). The lawyer receives a compensation from the State which is determined according to the acts he has accomplished (each act is awarded a certain number of points). There is a list of lawyers who present themselves in order to act as pro Deo-Lawyer. All trainees, i.e. lawyers during their first three year professional experience, are ex officio mentioned on the list.
B. Legal expenses insurances

50. It is possible, and in certain branches current practice, to cover the risk of litigation through an insurance agreement. The Belgian legislator has recently chosen to use the legal expenses insurance as instrument to promote access to justice by granting a tax advantage. A Royal Decree of 15 January 2007
 fixes the conditions that are to be met in the insurance policy, to be exempted from the annual tax of 9,25 % imposed to insurance policies in view of Article 173 of the Code of various duties and taxes. The purpose of the Royal Decree is not to fix the contents of a legal expenses insurance policy, nor to prescribe minimal conditions. The only purpose is to encourage to take such insurance and, indirectly, to ameliorate access to justice by granting, under certain conditions, a tax advantage for individuals who take legal expenses insurance.

51. The Act of 21 April 2007 on recoverability of lawyers’ fees and the Royal Decree of 16 October 2007 are expected to have important effects on the practice of legal expenses insurances. On the one hand, it opens possibilities for the insurer to reclaim partially or totally his payments. On the other hand, the amendment is excepted to cause an adaptation in the offers of legal expenses insurances, covering the new risk for the losing party of having to pay the lawyer’s fees of the other party.
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